
RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Heritage Group, Inc. and Findings of Fact and
H. Warren Lyon by Conclusions of Law
Gordon C. Gebauer, Esq. and Order
Saxer, Anderson & Wolinsky Application #4C0730-EB
P.O. Box 1505
Burlington, VT 05402-1505

This decision pertains to an appeal filed with the
Environmental Board by the Heritage Group, Inc. and H.
.Warren Lyon on June 1, 1988, from the Findings of Fact and
Conclusions of Law issued by the District #4 Environmental
Commission on May 2, 1988. The Applicants had requested
partial findings under 10 V.S.A. S 6086(a) 9 and 10 for the
construction of a 72-unit housing project for senior citi-
zens with a two-story commercial building located off Route
2 in Williston, Vermont.

A prehearing conference was convened on June 28 and a
Prehearing Conference Report and Order was issued on July 6.
The hearing was opened on July 6 and reconvened on August 2
before an Administrative Hearing Panel of the Board. The
following parties participated in the hearing:

Heritage Group, Inc. and H. Warren Lyon by Gordon C.
Gebauer, Esq.

Adjutant General by Harald Aksdal.

The hearing was recessed pending the submission of
proposed findings and information about legal ownership of
the driveway from Route 2 to the project site. On August
18, the Applicants filed proposed findings of fact and a
copy of a Memorandum of Option Agreement Amendment granting
an option to Heritage Group, Inc. from H. Warren Lyon for
purchase of the property including a 60-foot right-of-way
from Route 2 to the parcel. On August 26, the Board received
a letter from the Town of Williston requesting the Board to
reopen the hearing. On October 11, the Board issued a
decision denying the request because the Town had had ample
opportunity to participate and could, as a statutory party,
file legal briefs and request oral argument on the proposed
decision.

On September 21, the Board received a copy of a letter
dated September 12, 1988, from the Adjutant General's office
to Heritage Group withdrawing its offer to move its parking
area. After the Applicants filed amended findings on
October 21, the Adjutant General reinstated its offer by
letter of October 25. On November 16, the Applicants filed
a letter stating it will not use the roadway adjacent to the
National Guard building as access to the project.
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A proposed decision was sent to the parties on Febru-
ary 23, 1989 and the parties were provided an opportunity to
file written objections and to present oral argument before
the full Board. No written response was received from any
party. The Applicant Heritage Group, Inc. requested oral
argument. On March 22, 1989, the Board convened a public
hearing in Montpelier and heard oral argument from Heritage
Group, Inc. On March 22, following a review of the proposed
decision, the evidence presented in the case, and oral
argument of the Applicant, the Board declared the record
complete and adjourned the hearing. This case is now ready
for decision. The following findings of fact and conclu-
sions of law are based exclusively upon the record developed
at the hearing. To the extent the Board agreed with and
found necessary any findings proposed by the parties, they
have been incorporated herein; otherwise, said requests to
find are hereby-denied.

I. ISSUES IN THE APPEAL

A. Substantive Issues

The Applicants filed a partial application for review
under Criteria 9 and 10, pursuant to 10 V.S.A. $ 6086(b).
The District Commission denied approval because it found
that it had insufficient evidence to make positive findings
under Criteria 9(A), 9(K), and 10.

In its decision, the District Commission ruled that in
order to make a positive finding with respect to Criterion
9 (A), it needed to review evidence regarding municipal
services and wastewater treatment and that in order to make
positive findings with respect to Criterion 9(K), it needed
information about highway sight distances and improvements
to driveways. The Applicants believe that review under the
subcriteria of Criterion 9 should be general and conceptual
and that applicants should not be required to submit techni-
cal information that duplicates the evidence required to
demonstrate compliance with other criteria. For instance,
the Applicants argue, the purpose of Criterion 9(A) is to
evaluate the financial ability of a town to absorb the
demands of a project upon town services, not to examine the
technical specifications of wastewater disposal systems
required under Criterion l(B). Similarly, the Applicants
contend, Criterion 9(K) was intended to allow review of
public investments to ensure that they will not be unduly
burdened by a development, not to review the specific design
details of the roadways and project accesses that must be
examined under Criterion 5 or the aesthetic impact that is
considered under Criterion 8.
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\i? The Applicants also believe that the District
i\ Commission erred in concluding that the project would have a
j[ regional impact because it will be visible from Interstate
Ii 89. Because there will be no regional impact, the
ii Applicants argue, the project should be reviewed under
i! Criterion 10 only with respect to its conformance with the
;i Williston Town Plan. The Applicants further contend that
iithe applicable town plan for review under Criterion 10 is
!:the plan in effect on June 4,
$1987, the date they submitted their proposal to the Town.
:i
ii The Vermont National Guard Armory is located adjacent
:jto the project site on the west and north. The Adjutant
$General is opposed to any use of its property for access to
..the project.1

B. Preliminary Issues

1. Applicable Town Plan

The Town of Williston adopted a new comprehensive plan
on June 11, 1987. On July 2, 1987, the Applicants filed
their application for a land use permit with the District #4
Environmental Commission. The Board has previously deter-
mined that the town plan in effect on the date that a
complete application for an Act 250 permit is filed is
applicable. See Re: Raymond F. Ross, Memorandum of
,Decision and Order, Land Use Permit Application #2W0716-EB
; (November 2, 1987), affirmed, In re Raymond F. Ross, No.
‘87-565, slip op.
iTherefore,

(Vt. Supreme Court, January 27, 1989).
the Board will review this project with regard to

fits conformance with the current Williston Town Plan.

2. Applicability of the Regional Plan
I

; j
I I

10 V.S.A. $ 6086(a)(lO)  requires the
;ithe project "[i]s in conformance with any
;ior regional plan or capital program under

i
Title 24."

i
! With respect to the issue of whether

Board to find that
duly adopted local
chapter 117 of

the project should

I be reviewed for its conformance with the Regional Plan, the
I

Board notes that it is bound to follow the mandate of
24 V.S.A. 5 4348, which states, in pertinent part:

(h) In all regulatory proceedings,
including but not limited to proceedings
under 10 V.S.A. chapter 151 and 30 V.S.A.
§ 248, in which the provisions of a
regional plan or a municipal plan are
relevant to the determination of any
issue in those proceedings:



Heritage Group, Inc. and H. Warren Lyon
Application #4C0730-EB
Findings of Fact, Conclusions of Law and Order
Page 4

(1) the provisions of the regional
plan shall be given effect to the extent
that they are not in conflict with the
provisions of a municipal plan of a
municipality that has been confirmed under
this chapter;

(2) to the extent that such a
conflict exists, the regional plan shall
be given effect if it is demonstrated that
the project under consideration in the
proceedings would have a substantial
regional impact.

The Board interprets 10 V.S.A. 5 6086(a)(lO) and
24 V.S.A. S 4348(h) to mean that both the local plan and the
regional plan apply, to the extent that the plans are not in
conflict. If they are in conflict, the regional plan will
apply only if there are substantial regional impacts from
the project. See, e.g., Re: Richard and Deborah Provencher,
Land Use Permit #8B0389-EB (October 19, 1988). As described

iin the Conclusions of Law, below, the Board believes that
i the Williston Town Plan and the Chittenden County Regional

i! Plan are
! ; reviewed‘ ‘

not in conflict. This project must therefore be
for its conformance with both plans.

3.

The

Scope of Review Under Criteria 9 and 10

Board agrees with the Applicants that Criterion
not intended to duplicate Criterion l(B). Criterion

9 .i] 9(A) was
i; 9(A) is concerned primarily with
i/would impose a financial burdeni /

whether a proposed project
on the town and region in

question: A district commission or the Board must be
provided with sufficient information regarding the factors
enumerated in this section so that it can make a positive
finding. This should not require the same degree of
technical data that is required for review under Criterion
l(B) l

i

‘II
ii

Similarly, the Board does not believe that review under
Criterion 9(K) should duplicate review under Criteria 5 or
8. Criterion 9(K) addresses the effect of a project on
certain public facilities, services, and lands. When
evaluating a project under Criterion 9(K), in most
situations a district commission or the Board should not
need to review information such as sight distances and the
safety of the project's entrances which would be addressed
in detail under Criterion 5. However, the impact on public
investments in public facilities, services, or lands are
issues that are only addressed in Criterion 9(K). The Board
believes that the Interstate corridor and associated lands

I

i

j

I

I

I
/

I

1
!
!
I
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are an important scenic resource, and that the impact of a
project on the public's visual enjoyment of the Interstate
corridor must be reviewed under Criterion 9(K), separately
from the review of the project's impact on scenic and
natural beauty and aesthetics under Criterion 8. While an
applicant may choose not to submit a comprehensive landscap-
ing plan at this stage of its application, without such
information, the Board or a district commission may not be
able to conclude that a project will not interfere with the
public's use or enjoyment of a public facility, service, or
land without more detailed information. In that case,
pursuant to 10 V.S.A. S 6086(b) the Board or district
commission may decline to reach a conclusion on this
Criterion until the application has been reviewed for
conformance with all the criteria, and the Board or district
commission has an opportunity to consider detailed plans and
landscaping submitted with respect to Criterion 8.

II. FINDINGS OF FACT

‘I A. Description of the Project
.

3.

4.

5.

The Applicants have proposed constructing a senior
citizens community consisting of 72 units of housing in
20 buildings of one and two stories, a two-story brick
commercial building, and 3,400 feet of paved private
roadway on nine acres of a 24 acre tract of land. The
property is located in Williston Village on the south
side of Route 2 and is predominantly flat with some
moderate slopes.

The project site is located next to and behind the
Williston Town Hall, Fire Department, and Grange to the
east and south. It adjoins the Vermont National Guard
property on the west and south and borders the west-
bound lane of Interstate 89.

The project will be served by municipal water, under-
ground utilities, and a sewer and stormwater collection
system. Department of Environmental Conservation
approval for these systems has not been issued.

The Applicants will dedicate to the Town approximately
two acres of land directly behind the Town buildings
for construction by the Applicant of a village green.

Access to the property will be by way of a driveway
located east of the Town Offices. Another entrance may
be developed.
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6.
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B. Criterion 9(A)

The estimated annual revenues generated by this project,
based upon current tax rates, would be approximately
$130,000.

The project is unlikely to affect the educational
facilities of the Town because only senior citizens
will live there.

The project will need sewage disposal capacity of
10,000 gallons per day. The Applicants are seeking an
allocation in this amount from the Town. If the Town
does not allocate the necessary capacity, the Appli-
cants will use nearby land for sewage disposal, if the
land is suitable. If the project is able to use the
Town system, each user of the system will pay a fee to
the Town.

The 16,000 gallons per day of water that will be needed
for the project will be supplied by the Champlain Water
District.

The Town Fire and Police Departments will be able to
provide services to the project.

No improvements to Route 2 will be necessary. The
project will be served by a private road system off
Route 2. Sight distances from the entrances along
Route 2 are more than 700 feet; the speed limit is 35
miles per hour. The Vermont Agency of Transportation
requires sight distances of 225 to 250 feet with a 35
mile per hour speed limit.

Protective covenants will require the homeowners to pay
for all property maintenance and utilities.

Criterion 9(K)

The 20 residential buildings will be designed to
resemble traditional New England architecture; the
commercial building will be a two-story brick structure
similar in design to the adjacent Town offices.

The color of the buildings will be white or earth-
toned, and the roofs will be dark. Each building will
be landscaped with shrubs and trees; a detailed land-
scaping plan has not yet been developed.

A two-acre village green will be constructed on the
land directly behind the Town Hall and the Grange.
Approximately 13 additional acres of green space will
be contained within the project site.
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22.

23.

The southern edge of the project will be located
approximately 150 feet from the Interstate right-of-way
and 250 feet from the travelled lane of the Interstate.
The closest building will be 255 feet from the
westbound lane.

A six to ten foot long berm of varying heights will be
constructed along part of the 150 foot buffer zone
between the project and the Interstate right-of-way.
Eight to ten foot high evergreens will be planted on
the berm to reduce traffic noise from within the
project and to provide some visual screening from the
Interstate. The berm will not totally block the view
of the Village of Williston from the Interstate.

Trees that currently are located to the east and west
of the site are not owned or controlled by the Appli-
cants.

The eastbound lane of the Interstate is elevated 20 to
30 feet above the site. A solid mass of trees in the
median strip blocks any views of the project up to a
point approximately 100 yards from the rest area. For
a short distance, if a motorist turned his head, he
could see the site below the view of Mount Mansfield.

The westbound lane of the Interstate is also elevated
and views of the site are unobstructed.

The brick Town Hall and Grange in Williston Village, as
well as the steeple of the church across Route 2, are
visible from the Interstate, particularly from the
westbound lane. The proposed project will be located
in the foreground of the viewshed, with the middle-
ground comprised of the municipal buildings and the
background comprised of the Mansfield mountain range.
The foreground of this view now consists of open fields
which allow an unobstructed view of and provide a
visual frame for Williston Village.

The Vermont National Guard property includes a vehicle
parking area located adjacent to the Town Hall. The
Applicants would like the National Guard to relocate
its parking area so that they can use the current area
for their project. The National Guard has indicated it
would consent to a land transfer to accommodate the
Applicants.

The Applicants will not use the roadway adjacent to the
National Guard building as access to the project.
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An existing driveway located east of the Town Offices
that currently serves the Town Hall and Fire Station
will be widened to accommodate traffic from the project.
Another possible entrance to the project is located on
Town property and would not need to be widened or
otherwise improved. The Applicants own or control a
60-foot right-of-way from Route 2 onto the project
site.

The project will not have any effect upon the Town Fire
Station.

Criterion 10

The Town of Williston adopted a new comprehensive plan
on June 11, 1987. The plan contains the following
goals and objectives:

Growth and change while certain should
not be allowed to destroy the impression
of an open, rural community, even with
dense development in designated areas.
The Town should exercise control over
its growth and development.

Appropriate lands in the Town should be
kept undeveloped to preserve this open
character, enhance recreational oppor-
tunities and insure attractive views,
especially in residential areas.

Historic sites and districts should be
identified and preserved.

The present open vistas will be retained
whenever possible. Toward that end, the
zoning ordinance shall provide for
density incentives for creative use of
set-backs, screening, landscaping,
clustering, minimal curb-cuts, and other
provisions that minimize the adverse
impact by developments on the scenery
and open character of the vicinity.

Concentration of development will
facilitate the efficient and economical
provision of public services.

The historic village center is proposed
to remain in its present character,
while the area immediately adjacent to



Heritage Group, Inc. and H. Warren Lyon
Application #4C0730-EB
Findings of Fact, Conclusions of Law and Order
Page 9

the Village is planned to support
limited village commercial activity and
to concentrate more population adjacent
to the cultural, civic and educational
center of the community.

Village Center Residential allows mixed
residential and service business develop-
ment in an area that is already estab-
lished as the center of the community,
where public services can be most
economically provided. The maximum
density allowed is three dwelling units
per acre. Multi-family housing will be
allowed if the character of the existing
historic center is not disrupted. (See
Section III-B, Environmental and Historic
District Preservation.)

Policy - Williston should provide a fair
share of Chittenden County's housing
needs.

Williston should encourage development
of varied housing types to satisfy the
range of residential needs.

Housing should be concentrated close to
community and personal services for
efficiency and convenience.

Clustered housing should be encouraged
as an alternative to strip development
and conventional subdivisions so as to
retain as much of the Town's scenic
beauty, open spaces and sensitive
natural resource base.

Policy - It is the policy of this plan
that all future development be designed,
reviewed and constructed so as to
safeguard and preserve Williston's
environmental and historic resources.

A Design Control District or Historic
Preservation District should be desig-
nated in the village area for the
purposes of preserving the existing
historic sites located there and to make
sure that new development is compatible
with existing village conditions.
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The Chittenden County Regional Plan contains the
following goals and objectives:

To provide adequate and affordable
housing for all of the Region's resi-
dents.

To provide housing opportunities of all
types and in all price ranges throughout
the Region.

To create, maintain and strengthen
sound, viable neighborhoods for the
necessary housing.

To encourage housing development in
locations where the services needed by
potential residents are readily or
easily available.

To encourage housing development in
locations which are not well suited for
economic development, which are not in
identified future transportation align-
ments, which are not in sensitive
ecological areas, and which are not in
important viewsheds.

Future growth in relatively compact,
well-planned, economically stable whole
communities.

Preservation of major portions of the
countryside as permanent open space and
preservation of historic settings.

Criterion 9(A)

The Board concludes that the Applicants have met their
burden of proof with respect to Criterion 9(A). The evi-
dence is undisputed that sufficient water is available to
the project, and that fire and police services will not be
burdened. Few if any education services will be required.
No public road improvements will be necessary, and all
interior roads and utilities, as well as property mainte-
nance, will be the responsibility of the developers or the
homeowners. Any incidental costs to the Town from the
project will be outweighed by the tax revenues generated by
the project.

III. CONCLUSIONS OF LAW
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With respect to sewage disposal, if the Applicants are
not allocated the necessary amount of capacity from the
Town, nearby private land is available to the Applicants.
While the suitability of the soils on this land for sewage
disposal has not been evaluated, the Board does not believe
that the lack of specific information on sewage disposal
raises any concern about municipal burdens. If the Town
allocates sufficient sewage capacity in the municipal
system, homeowners will pay a fee to cover the costs. If
the Town will not allocate the necessary capacity, and waste
cannot be disposed on the private land because of soil or
other limitations, the project could not obtain a permit
from the Agency of Natural Resources and therefore could not
be built.

Criterion 9(K)

Criterion 9(K) in pertinent part requires the Appli-
cants to demonstrate that the proposed project will not
unnecessarily or unreasonably endanger the public investment
in, or materially jeopardize or interfere with the function,
efficiency, or safety of, or the public's use or enjoyment
of or access to governmental and public utility facilities,
services, and lands. The public facilities and lands
affected by this project include Interstate 89, the Williston
Town Hall and Fire Station, the Vermont National Guard, and
Vermont Route 2.

The property of the Vermont National Guard will be
affected only to the extent of a voluntary land transfer to

ijrelocate the Guard's parking area. Route 2 will require no
improvements, and sight distances from the project entrances

!'are substantially longer than the minimum required by the
Vermont Agency of Transportation.

With regard to the Williston Town Hall and Fire Station,
no evidence was submitted that showed any adverse impact on
these buildings. If a permit were being issued, prior to
any construction on the driveway, the Applicants would have
to file with the District Commission evidence that the
improvements are acceptable to the Town of Williston.

The Board concludes that insufficient information was
submitted to be able to reach a positive conclusion with
respect to the impact of the project on the public invest-
ment in or the public's use or enjoyment of Interstate 89.
As proposed, the buildings will be located as close as 255
feet from the westbound lane of the Interstate and will
extend across the existing field to the Town buildings,
sited around the two-acre green located directly behind the
municipal buildings. From the information submitted, the
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Board is not able to determine whether the view of the
village will be preserved. The Board believes that the
Interstate corridor is an important resource for the State
of Vermont deserving of protection. The Board is unable to
conclude that the project will not materially interfere with
the public's enjoyment of the Interstate corridor. As
discussed above, pursuant to 10 V.S.A. 5 6086(b), the Board
declines to reach a conclusion on Criterion 9(K). When the
Applicants file their complete application with the District
Commission, including their detailed landscaping plan, the
District Commission will be able to consider the impact of
the project on the Interstate corridor along with its review
and decision with respect to Criterion 8 (aesthetics).

Criterion 10

The Board concludes that the project conforms with both
the Williston Town Plan and the Chittenden County Regional
Plan, contingent upon final lay-out and design. The Town
Plan includes specific policies that encourage cluster
housing and concentration of population in the village
center. As stated above with respect to Criterion 9(K), the
project must be sited so that the view of Williston Village
from the Interstate is not obstructed. The addition of
housing designed to be compatible with the existing build-
ings in the village should not adversely affect the charac-
ter of the village. The general goals and objectives of the
Regional Plan applicable to this project would support the
location of this project in the village center.

i
I
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IV. ORDER

Application #4C0730-EB meets Criteria 9(A) and 10 of
10 V.S.A. Chapter 151. Criterion 9(K) will be considered by
the District Commission in conjunction with its review of
the remaining criteria. Jurisdiction over this matter is
returned to District #4 Environmental Commission.

Dated at Montpelier, Vermont this 27th
1989.

ENVIRONMENTAL

day of March,

BOARD
. .

Lawrence H. Bruce, Jr.
Elizabeth Courtney
Jan S. Eastman
Samuel Lloyd
Arthur Gibb
Roger N. Miller
W. Philip Wagner
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