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10 V.S.A. Chapter 151

Circumferential Highway
State of Vermont
Agency of Transportation
Administration Building
133 State Street
Montpelier, VT 05602

and
Chittenden County
Circumferential Highway

District
Lincoln Hall
P.O. Box 175
Essex Jet., VT 05452

Memorandum of Decision
Land Use Permit

Application #4C0718-EB

This decision pertains to Motions for Interlocutory
Appeal filed with the Environmental Board by the Vermont
Agency of Transportation (VAOT), Chittenden County
Circumferential Highway District (District) and the Towns of
Essex and Colchester from the order of the District #4
Environmental Commission dated April 4, 1988. A prehearing
conference was convened in Essex Junction on June 10 by
Board Chairman Leonard U. Wilson and a prehearing conference
report was issued on June 16. At the prehearing conference
requests for party status were made by IBM Corporation and
adjoining property owner Francis J. Mahan.

Briefs on the issue of whether the Board should accept
the interlocutory appeal were filed by VAOT, the District,
and the Towns of Essex, Colchester and Williston
(hereinafter "Appellants") , and IBM and Mr. Mahan filed
statements in support of their requests for party status.
On July 14, the Board deliberated on the Motions for
Interlocutory Appeal.

ISSUES

In its April 4 order, the District Commission asserted
its authority to impose conditions to mitigate the loss of
open space and agricultural soils resulting from "secondary"
impacts of the Chittenden County Circumferential Highway
(Highway) with respect to Criteria 8(aesthetics) and
9(B)(primary agricultural soils).

The Appellants object to the Commission's order and
wish to take an immediate appeal to the Board pursuant to
Board Rule 43. They believe that the Board should accept
this interlocutory appeal because it meets the standards of
Board Rule 43 and Rule 5(b) of the Vermont Rules of
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Appellate Procedure (VRAP), as interpreted by the Vermont
Supreme Court in In re Pyramid Company of Burlington, 141
Vt. 294 (1982).

DECISION

Board Rule 43 provides that the Board may permit an
interlocutory appeal from an order of a district commission
"if the order or ruling involves a controlling question of
law as to which there is substantial ground for difference
of opinion and an immediate appeal may materially advance
the application process." This language is identical to the
standards articulated in Rule 5(b) of VRAP and interpreted
in the Pyramid case, except that the "application process"
is substituted for the "litigation." An interlocutory
appeal cannot be accepted unless all of the standards are
met.

The Board believes that in this case there may be a
substantial ground for difference of opinion and that, if
the Board were able to decide the substantive issue, the
appeal might materially advance the application process.
The Board does not believe, however, that the issues
presented involve a controlling question of law, as that
phrase is interpreted by the Vermont Supreme Court.

In the Pyramid case, the court stated that "[a]
question of law is one capable of accurate resolution by an
appellate court without the benefit of a factual record. If
factual distinction could control the legal result, the
issue is not an appropriate subject for interlocutory
appeal." Pyramid at 304. In order to decide whether the
Commission has the authority to review and impose conditions
regarding 'secondary" impacts from the Highway, the Board
would first have to identify those potential impacts which
would be considered "secondary." In order to do this, the
Board could not rely solely upon the Commission's findings
but would have to hold evidentiary hearings. Since the
outcome would depend upon factual distinctions, the issues
are not questions of law and therefore are not appropriate
for interlocutory appeal.

ORDER

The Motions for Interlocutory Appeal are hereby denied.
Jurisdiction over this application is returned to the
District #4 Environmental Commission.

Dated at Montpelier, Vermont this 22nd day of July, 1988.
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Leonard 0. Wiison, Chairman


