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On March 13, 1987, an appeal was filed with the Environ-
mental Board (Board) by J. Graham Goldsmith from the
February 11, 1987 decision of the District #4 Environmental
Commission (Commission). That decision approved the issuance
of Land Use Permit #4CO685 for the construction of
approximately 1200 feet of private road to serve one common
land lot and six residential lots, with on-site water and
wastewater disposal, located off Lake Road Extension in
Charlotte, Vermont.

On February 25, 1987, adjoining landowner Kenyon Smith
filed with the Commission a request to reconsider Condition #15
of the permit. On February 27, Black Willow Farms Homeowners
Association filed with the Commission a motion to reconsider
permit conditions #ll, 12, 15, 24 and 25. The appeal was
stayed by the Board pending a decision by the Commission.

On April 27, the Commission issued Land Use Permit Amend-
ment #4CO685-1. On May 21, the Applicant, through his attor-
ney, Michael G. Furlong, Esq., informed the Board that the
Permit Amendment did not resolve all of the issues raised by
the appeal of the original Permit and that he would like a
hearing scheduled on those issues, with the exception of
Condition 15, which had been resolved.

On May 26, 1987 the Board notified the parties of its
intention to use an Administrative Hearing Panel to take
evidence in this proceeding and prepare a proposed decision
pursuant to Board Rule 41.

On June 5, 1987 a prehearing conference was convened by
Executive Officer Stephanie Kaplan in Colchester, Vermont. The
following parties participated in the conference:

J. Graham Goldsmith (Applicant) by Michael G. Furlong,
Esq.

Black Willow Farms Homeowners Association (Association) by
Robert J. Perry, Esq.

Kenyon L. Smith

The Board, through an Administrative Hearing Panel,
convened a public hearing in this matter June 24, 1987, Acting
Chairman Jan S. Eastman presiding. The following parties
participated in the hearing:
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J. Graham Goldsmith by Michael G. Furlong,
Esq.

Black Willow Farms Homeowners Association by
Robert J. Perry, Esq.

The hearing was recessed on June 24, 1987, pending the
filing of proposed Findings of Fact and Conclusions of Law, a
review of the record and deliberation by the panel, preparation
of the proposed decision , possible oral argument before the
Board, a review of the record and deliberation by the full
Board. _On July 8 the Association filed proposed Findings of
Fact and Conclusions and on July 10 the Applicant filed a
Proposal for Decision. A proposed decision was sent to the
parties on September 3. On September 11, J. Graham Goldsmith
filed an objection to the proposed order that directs further
hearings on the issue of jurisdiction over Phase I of the Black
Willow Farms subdivision. On September 16 the Board convened a
public hearing and heard oral argument from Mr. Goldsmith by
his attorney, Michael G. Furlong, Esq. The record was deemed
complete on September 16,
date.

and the case was adjourned on that
This matter is now ready for decision. The following

Findings of Fact and Conclusions of Law are based upon the
record developed at the hearing. To the extent that the Board
agreed with and found necessary findings proposed by the
parties, those findings have been incorporated herein;
otherwise, said requests to find are denied.

I

A. ISSUES IN THE APPEAL

The District #4 Environmental Commission approved a 7-lot
subdivision off Lake Road Extension in Charlotte, Vermont,
known as Black Willow Farms Phase II. The Commission also
asserted jurisdiction over Black Willow Farms Phase I, consist-
ing of 9 lots located across the road from Phase II, for which
a permit has not been obtained. Seven of the lots in Phase I
have been conveyed and most have had dwellings constructed on
them. The Applicant is appealing the Commission's determina-
tion of Act 250 jurisdiction over Phase I. He believes the
Commission erred in determining that the road improvements made
by the Town constitute 'development" under Environmental Board
Rule 2 (A) (6).

The Applicant is also appealing the conditions imposed for
Phase II under Criteria l(F) and 8 that prohibit the landowners
from restricting public access to the shoreline and waters of
Lake Champlain, placing moorings or docks within 200 feet of
the shoreline without approval from the Commission, and cutting
any trees to create views of the lake.
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The Association also objects to the determination of the
Commission that an Act 250 permit must be obtained for Phase I,
and supports the Applicant's position on the other aspects of
the appeal. The Association was granted party status as to the
jurisdictional issue but not on the issues raised by Criteria
l(F) and 8.

B. PRELIMINARY ISSUES

On July 1, 1987 the hearing panel requested additional
information from the Applicant based upon a question regarding
whether the two phases of the subdivision constitute one
project for purposes of Act 250 jurisdiction. Although the
Applicant provided the requested information, he objected to a
review of this issue at this time. The Board agrees that this
matter cannot be resolved without notice and opportunity for
hearing by the parties.

The Board, therefore, limits its jurisdictional decision
in this case to whether the road improvements made by the Town
constitute "development" under Environmental Board Rule
2(A) (6).

C . ORAL ARGUMENT

Mr. Goldsmith argues that the Board has no jurisdiction to
address the issue of whether a permit should have been obtained
for Phase I as part of a larger subdivision, that includes
Phase II, of more than nine lots. Since nobody appealed from
the District Coordinator's 1985 determination that a permit was
not required for Phase I based upon the "single project"
theory, Mr. Goldsmith believes that the Board is now foreclosed
from determining jurisdiction over Phase I.

Adjoining property owner Kenyon L. Smith contended that a
permit should have been obtained for Phase I and that if the
Board declines to address that issue in these proceedings, he
will file for a Declaratory Ruling on the question.

D.

1.

2.

FINDINGS OF FACT

On September 4, 1985 J. Graham Goldsmith (Goldsmith)
acquired the Black Willow Farm property consisting of
approximately 416 acres of land (Property).

In September of 1985 Goldsmith proposed the subdivision of
the Property into eight residential lots totalling 110
acres and one retained lot of approximately 310 acres
(Phase I).
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3. The eight residential lots border Thompson Point Road and
Lake Road Extension in Charlotte, Vermont.

4. Thompson Point Road and Lake Road Extension are Class III
town roads in Charlotte. Prior to the Phase I
subdivision, both roads provided access to other
year-round residences in the area and were maintained
by the Town of Charlotte.

5. The Charlotte Planning Commission approved the Phase I
subdivision so long as Goldsmith and the Charlotte Board
of Selectmen agreed to perform certain improvements to
Thompson Point Road and Lake Road Extension.

6. The roadwork on Thompson Point Road consisted of removing
a "knoll" east of its intersection with Lake Road
Extension. Goldsmith agreed to contribute approximately
$7,000 to the Town for the work on Thompson Point Road.
The Town's cost for said roadwork totaled approximately
$45,000.

7. The roadwork on Lake Road Extension consisted of widening
the road from approximately 18 to 22 feet. Goldsmith
agreed to contribute up to $6,600 for the work on Lake
Road Extension. The Town's cost of said roadwork totaled
approximately $18,000.

8. All of the roadwork was designed, supervised and performed
by the Town, through its Road Commissioner and contractors
engaged by the Town.

9.

10.

11.

12.

13.

On August 12, 1986 an Act 250 application for the proposed
Phase II subdivision consisted of 13 residential lots and
one common area lot on 121 acres. The District Commission
approved four of the proposed lots.

Phase II includes approximately 500 feet of frontage on
Lake Champlain, divided among Lots #9, 10 and 11.

No construction will occur within 200 feet of the shore of
Lake Champlain.

Lots #9, 10 and 11 range in size from 3.52 to 5.45 acres.
Lots #9 and 11 are subject to ten-foot wide pedestrian
easements to provide access to Lake Champlain for the
homeowners in the Phase I subdivision and in Phase II.

The 500 foot shoreline in question has never been used to
provide public access to the waters of Lake Champlain.

Law and Order
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The Town of Charlotte operates a beach open to the general
public. The Town also owns Thompson's Point located
northerly and westerly of Phase II. The Town leases
portions of Thompson's Point for a number of seasonal
residences and maintains a number of access areas for use
by Town residents.

Many existing residences in the area provide views of Lake
Champlain and the Adirondacks, yet retain enough
vegetation to screen the residences from the Lake.

Thinning of vegetation can be done sensitively and
selectively and still preserve the natural aesthetics of
the shoreline when viewed from Lake Champlain.

A variety of moorings and seasonal swimming docks exist on
Lake Champlain in the area of the subdivision.

CONCLUSIONS OF LAW

JURISDICTION

Section 6081(a) of 10 V.S.A. Chapter 151 prohibits the
commencement of construction of a development without a permit.
"Development" is defined in part by Environmental Board Rule
2(A) (6) as:

The construction of improvements for a road
or roads, incidental to the sale or lease of land,
to provide access to or within a tract of land of
more than one acre owned or controlled by a
person. In municipalities with both permanent
zoning and subdivision bylaws, this jurisdiction
shall apply only if the tract or tracts of
involved land is more than ten acres. For the
purpose of determining jurisdiction, any parcel of
land which will be provided access by the road is
land involved in the construction of the road.
This jurisdiction shall not apply unless the road
is to provide access to more than five parcels or
is to be more than 800 feet in length. For the
purpose of determining the length of a road, the
length of all other roads within the tract of land
constructed within any continuous period of ten
years commencing after the effective date of this
rule shall be included (Amended, effective March
11, 1982);
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The Board concludes that the roadwork in question,
although in excess of 800 feet in length, was not "incidental
to the sale or lease of land" and, consequently, did not
constitute "development" as defined by Board Rule 2(A) (6).

In the case at hand, the roads in question provided access
to other, existing year-round residences and activities. The
roadwork benefited all of the properties in the area as well as
other residents who make use of the public facilities on
Thompson's Point. Mr. Goldsmith contributed only a small part
of the costs of the work which was controlled and performed by
the Town.

The Board believes that a serious question remains about
whether Phase I and Phase II of the Black Willow Farms
subdivision constitute a single project so that a permit should
have been obtained for Phase I, and that the resolution of this
question would be desirable from the standpoint of Mr.
Goldsmith, the Phase I property owners, and adjoining property
owners. The Board also understands Mr. Goldsmith's interest in
having a final decision with respect to the issues raised in
this appeal. The Board will therefore delete the order for
further hearings and instead ask the District Coordinator to
issue an updated Advisory Opinion based upon an examination of
whether Phase I is part of a single project which includes
Phase II and therefore subject to Act 250 jurisdiction.

2. PUBLIC ACCESS

Title 10 V.S.A. S 6086(a)(l)(F) provides:

(F) Shorelines. A permit will be granted
whenever it is demonstrated by the applicant that,
in addition to all other criteria, the development
or subdivision of shorelines must of necessity be
located on a shoreline in order to fulfill the
purpose of the development or subdivision, and the
development or subdivision will, insofar as
possible and reasonable in light of its purpose:

(i.) retain the shoreline and the waters in
their natural condition,

(ii) allow continued access to the waters and
the recreational opportunities provided by the
waters,

(iii) retain or provide vegetation which will
-screen the development or subdivision from the
waters, and

(iv) stabilize the bank from erosion, as
necessary, with vegetation cover.
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Criterion l(F) (ii) requires that Act 250
projects allow continued access to the waters of the state.
The Board agrees with the Applicant that he need not
necessarily "create" an access to the waters but simply that he
cannot restrict an existing access. The 500 feet of shoreline
in question here has never been used by the public to gain
access to Lake Champlain. Furthermore, no construction will
take place within 200 feet of the shoreline.

The waters of Lake Champlain are public, as are the
shorelines up to the mean water mark. The Board's decision in
no way limits the public use of these waters or shorelines, but
merely recognizes that the Applicant need not provide public
access over the project lands to reach said waters and
shorelines.

3. CLEARING

Criterion l(F) (i) and Criterion 8 both relate to the
visual impacts of the project. The area in question is one of
seasonal and year-round homesites with access to and views of
Lake Champlain and the Adirondacks.

Selective cutting or trimming of existing vegetation could
occur while still maintaining the vegetation necessary to
screen the homesites from Lake Champlain. In order to ensure
that the cutting is appropriate, the Board will condition the
permit to require that landscaping plans that delineate the
proposed houses and existing vegetation and identify those
trees and parts of trees to be cut be submitted to the
Commission and approved before any cutting may occur. The
Board will also require that the cutting be done under the
supervision of a professional forester and that no trees over
4" caliper may be removed.

4. MOORINGS

The Board is concerned about the impact of any type of
construction upon the shoreline. The Permittee stated it will
undertake no construction within 200 feet of the shoreline of
Lake Champlain. The Board will incorporate that provision into
the permit as a condition and will further prohibit any
construction along the shoreline for any purpose.
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F. ORDER

Based upon the foregoing Findings of Fact and Conclusions
of Law, Land Use Permit #4C0685-EB  is hereby amended. The
Board will ask the District Coordinator to render an Advisory
Opinion on the issue of whether Phase I is subject to
jurisdiction because of its close connection with Phase II of
the Black Willow Farms subdivision.

Dated at Montpelier,
1987.

Vermont this 8th day of October,

ENVIRONMENTAL BOARD

beth Courtney
Ferdinand Bongartz
Lawrence H. Bruce, Jr.
Arthur Gibb
Donald Sargent

LUP 4C0685-EB


