
VERMONT ENVIRONMENTAL BOARD
10 V.S.A.§§  6001-6092

Re: Town of Hinesburg and Stuart and Martha Martin
Land Use Permit Application #4CO68 1-S-EB

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

I. SUMMARY GF DECISION

In this decision, the Environmental Board (“Board”) concludes, based upon the
policy considerations articulated in In re Stowe Club Highlands, 7 Vt. Law Week 333
(1996),  that Condition 19 of Land Use Permit #4CO68  l-7 (“Dash Seven Permit”) may be
modified. Additionally, the Board concludes that the Town of Hinesburg’s and Smart and
Martha Martin’s (collectively, the “Applicants”) application for a permit pursuant 10 V.&A.
$5 6001-6092 (“Act 250”) complies with  10 V.S.A. 8 6086(a)(S) (aesthetics), 9(B) (primary
agricultural soils). Accordingly, the Board grants permit #4CO68  1-8-EB.

II. BACKGROUND

On February 4, 1998, the Commission issued Land Use Permit #4CO68  l-8 and its
supporting Findings of Fact, Conclusions of Law, and Order (“Dash Eight Permit”) to the
Applicants. The Dash Eight Permit authorized (1) the subdivision of a 16.42-acre lot into
two parcels: lot lB-1 of 14.42-acres  and lot lB-2  of 2-acres  and (2) the construction of a
500,000 gallon concrete reservoir and a pump station to serve the Town’s water system on
the 2-acre  parcel (collectively, the “Project”). The Dash Eight Permit also modified
Condition 19 of the Dash Seven Permit. The Project site is located on Piette Road in the
Town of Hinesburg, Vermont.

The Project requires an Act 250 permit because it is both a substantial and a material
change to a permitted project. Environmental Board Rule (“EBR”) 34. The Project is part
of a larger undertaking by the Town to improve and expand its municipal water system
which is not subject to Act 250 jurisdiction because it is a municipal project involving less
than ten acres of land. EBR 2(A)(4).-_

On March 5, 199.8, Blair and Barbara Savage, Diane Snelling, (collectively, the
“Appellants”) and Gary and Janice Smith filed an appeal with the Board from the Permit
pursuant to 10 V.S.A. 9 6089(a) and Environmental’Board  Rules (“EBR”) 6 and 40. The
Appellantscontend that the Commission erred with respect to Criteria 8 (aesthetics) and
9(B) (primary agricultural soils) as set forth at 10 V.S.A.--$  ‘6086(a)(8)and  (9)(B). I

Additionally, the Appellants contend that the Commission erred by altering Condition 19 of
the Dash Seven Permit.

On April 7, 1998, Board Chair Marcy Harding convened a prehearing conference in



/ i
j i

Town of Hinesburg and Stuart and Martha Martin
Land Use Permit Application #4CO68  1-S-EB
Findings of Fact, Conclusions of Law, and Order

Montpelier, Vermont. ’

On April 9, 1998, Chair Harding issued a prehearing conference report and order
(“Prehearing Order”) which is incorporated herein by reference. The Prehearing Order set
forth, among other things, a schedule of dates for the filing of prefiled evidence, the second
prehearing conference, the site visit, and the hearing. The Prehearing Order stated thit it
was binding on all parties unless a written objection to it was filed on or before April 2 1,
1998. None of the parties filed an objection to the Prehearing Order.

The parties filed prefiled testimony, lists df witnesses and exhibits, proposed findings
of fact and conclusions of law, and evidentiary objections during May and June, 1998.

On July 13, 1998, Chair Harding convened a second prehearing conference by
telephone.

On July 14,1998,  a Panel of the Board convened a hearing and site visit in the Town
of Hinesburg (“Town”) with the following parties participating: the Town by Steven Stitzel,
Esq. and thy Appellants by Carl Lisman, Esq. After hearing opening arguments, the Panel
conducted a site visit. After the site visit, the Panel ruled on the evidentiary objections and
heard testimony and arguments from the parties.

On August 6,1998,  the Appellants filed a Motion to Reopen the Hearing.

On August 14, 1998, the Town filed a Memorandum in Opposition to the Motion to
Reopen the Hearing.

The Panel conducted deliberative sessions on’July  14, August 6, and August 27,
1998.

Based upon a thorough review of the record and related argument, the Panel issued a
proposed decision on September 1,1998 which was sent to the parties. The parties were
allowed to file written objections and request oral argument before the Board on or before
September 16, 1998..  On September 14, 1998, the Appellants filed an objection to the
proposed decision and requested oral argument.

On September 22, 1998, the Board heard oral argument and convened a deliberation
concerning this matter. Following a review of the proposed decision and the evidence and
arguments presented, the Board declared the record complete and adjourned. This matter is
now ready for final decision. To the extent any proposed findings of fact and conclusions of
law are included below, they are granted; otherwise, they are denied. See Petition of Village
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of Hardwick  Electric Denartment, 143 Vt. 437,445 (1983).

III. APPELLANTS MOTION TO REOPEN THE HEARING

The Appellants request the Board to reopen the hearing in this matter to receive
additional evidence. It is within the Board’s discretion whether to reopen the evidence. See
In re Petition of Twentv-Four Vermont Utilities, 159 Vt. 339,356 (1992) (stating that it is
within the Public Service Board’s discretion whether to reopen the evidence). The EBRs do
not provide a standard for determining whether to reopen a Board hearing.

Specifically, the Appellants wish to provide evidence regarding a new site presently
under review by the Town as a possible location for the Project (“Alternative Site”). The
Appellants state that such evidence is relevant under Criterion 8 because the Project will not
have an adverse aesthetic impact if it is located at the Alternative Site. The Town objects to
the Appellants’ Motion to Reopen the Hearing because, it argues, evidence regarding the
Alternative Site is neither relevant nor admissible.

The Board concludes that evidence regarding the Alternative Site is not relevant to in
this proceeding because the Board lacks jurisdiction to consider whether the Alternative Site
complies with Criterion 8.’ Initial consideration of a land use proposal is a function assigned
by the Legislature to the District Commission. In re Juster Associates, 136 Vt. 577,581
(1978). The Board is not vested with concurrent jurisdiction to hear and decide the same
matters. Id. Because the Alternative Site was not part of the Project as reviewed by the
District Commission, the Board cannot consider whether the Alternative Site complies with
Criterion 8. Therefore, the Board denies the Appellants’ Motion to Reopen the Hearing.

IThe Board reaches this conclusion despite having’admitted evidence during the hearing
regarding a different alternative site. The Board admitted such evidence on the basis that
it would give the evidence that weight to which the Board deemed it was entitled, if any.
See 3 V.S.A.  3 810 (Board may admit evidence not admissible under the Vermont Rules
of Evidence if it is the type commonly relied upon by reasonably prudent people in the
conduct of their affairs). The Board did not rely on such evidence in its deliberations or
in this decision. Therefore, the Appellants’ offer of evidence regarding the Alternative
Site is not sufficient basis for reopening the hearing.
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IV. ISSUES

V.

1.

2.

3.

4.

A. Whether, pursuant to the policy considerations articulated in Stowe Club
Highlands, supra, condition 19 of the Dash Seven Permit should be altered.

B. If the Board determines that condition 19 of the Dash Seven Permit should be
altered, whether, pursuant to 10 V.S.A. 3 6086(a)(8), the Project will have an
undue adverse effect on aesthetics.

C. If the Board determines that condition 19 of the Dash Seven Permit should be
altered, whether, pursuant to 10 V&A.  4 6086(a)(9)(B), the Project will
significantly reduce the agricultural potential of the primary agricultural soils.

FINDINGS OF FACT

On October 22, 1986, the District #4 Environmental Commission (“Commission”)
issued Land Use Permit #4CO68  1 and its supporting Findings of Fact, Conclusions of
Lavv, and Order (“Original Permit”) which authorized Roland and Sandra Ayer to
subdivide 97.5 acres into twelve lots: ten residential lots to be served by individual
on-site water and septic systems, one common land lot, and one retained 27-acre
agricultural lot (collectively, the “Hinesburg Heights Subdivision”).

Condition 13 of the Original Permit states:

13. No further subdivision of any parcels of land approved herein shall be
permitted without the written approval of the District Environmental
Commission.

Condition 20 of the Original Permit states:

20. Thei%rmittees  and all assigns and successors, including the
homeowners, shall maintain those areas outside the building envelopes and
not depicted as wooded on Exhibit #21 as open,.cleared, uncluttered and
unencumbered land. Any use of the open land which shall reduce the soils’
potential for agricultural use, such as the construction o,f buildings or
swimming pools, is strictly prohibited.

In the Findings of Fact, Conclusions of Law, and Order associated with the Original
Permit, the District Commission stated under Criteria 2 and 3:

-
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5.

6.

7.

8.

9.

-10.

The Commission finds that there should be sufficient water available to meet
the needs of the 10 residential lots and that this project will not place an
unreasonable burden on existing supplys [sic]. This finding depends on and
is supported by the following:

9. The project will be served by individual, on-site wells. Wells in the
vicinity of this project yield 0.5 to 3.0 gallons per minutes at 430 to
900 feet, which indicate [sic] that there appears to be sufficient water
available in the area.

On December 17,1987,  the Commission issued Land Use Permit #4CO68 l-l (“Dash
One Permit”) which extended the construction completion date for the previously
approved Hinesburg Heights Subdivision. The Dash One Permit did not amend
condition 20 of the Original Permit.

On December 30,1987,  the Commission issued Land Use Permit #4CO68 l-2 (“Dash
Two Permit”) which approved changes in house locations on lots in the previously
approved Hinesburg  Heights Subdivision. The Dash Two Permit did not amend
condition 20 of the Original Permit.

On July 6, 1988, the Commission issued Land Use Permit #4CO68 l-3 (“Dash Three
Permit”) which approved relocation of a house site on lot 5 of the previously
approved Hinesburg Heights Subdivision. The Dash Three Permit did not amend
condition 20 of the Original Permit.

On September 7, 1988, the Commission issued Land Use Permit #4CO681-4  (“Dash
Four Permit”) which approved relocation of a house site, well, and septic system on
lot 2 of the previously approved Hinesburg Heights Subdivision. The Dash Four
Permit did not amend condition 20 of the Original Permit..

On July 22, 198Qhe Commission received Application #4CO68 l-5 (“Dash Five
Application’?). I Dn July 28, 1997, the Dash Five Application was declared
incomplete. The Commission did not issue a permit in response to the Dash Five
Application.

01 February28;-  l-989, the Commission issued- Land.Use’krmit  #460681-6  (“Dash. ”

Six Perm$$which  authorized subdivision of the 27yacm retained~agriculturallot  into
two lots: a 2.58 acre parcel and a 24.42 acre parcel. The Dash Six Permit also
autho.rized  the transfer of the 2.58 acre parcel to Diane Snelling, an adjoining
landowner. The Dash Six Permit was required under Condition 13 of the Original
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11.

12,

13.

14.

15.

16.

17.

Permit.

On September 13,1990, the Commission issued Land Use Permit #4CO681-7  and its
supporting Findings of Fact, Conclusions of Law, and Order (“Dash Seven Permit”)
which authorized subdivision of the remaining 24.42-acre  retained agricultural lot
into two residential lots: lot 1 A of approximately 8 acres and lot 1 B of approximately
16.42 acres. Additionally, the Dash Seven Permit authorized the construction of one
house on each lot.

The Findings of Fact, Conclusions of Law, and Order supporting the Dash Seven
Permit state that the proposed building envelopes on each individual lot constitute
25% of each lot, leaving 75% of each lot as open and undisturbed to be maintained as
agricultural land.

Condition 19 of the Dash Seven Permit states:

19. The Permittee and all assigns and successors, including the homeowners,
shall maintain those areas outside the building envelopes and those areas not
depicted as wooded on Exhibits #I43 and #44 as open, cleared, uncluttered
and unencumbered land. Any use of the open, cleared land which shall
reduce the soils’ potential for agricultural use, such as the construction of
buildings (except building associated with agricultural uses) or swimming
pools, is strictly prohibited.

The District Commission imposed Condition 19 of the Dash Seven Permit to
mitigate impacts which otherwise might have resulted under both Criteria 8 and

9(B).

Condition 19 of the Dash Seven Permit superseded and replaced condition 20 of the
Original Permit.

- -

Under Criteria 2 and 3 in the Findings of Fact, Conclusions of Law, and Order
supporting the Dash Seven Permit, the District Commission stated:

The Commission finds that there should be sufficient-  water available to meet
the needs of these two additional residential homes and that this project will

not place an unreasonable burden on any existing supplies.

Lot 1A is owned by Bryce  and Penny Stearns. Lot 1B is owned by Stuart and
Martha Martin.
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18.

19.

20.

21.

22.

23.

24.

On February 4, 1998, the Commission issued the Dash Eight Permit to the
Applicants. The Dash Eight Permit authorized (1) the subdivision of the 16.42-acre
lot 1B into two parcels: lot lB-1 of 14.42-acres and lot lB-2 of 2-acres and (2) the
construction of a 500,000 gallon concrete reservoir (“Reservoir”) and a pump station
(“Pump Station”) to serve the Town’s water system on the 2-acre parcel (previously
defined as the “Project”).

In its Dash Eight Permit decision, the Commission conducted the Stowe Club
Highlands test in order to determine whether modification of condition 19 of the
Dash Seven Permit was warranted. The Commission determined that such
modification was warranted based on a change in regulatory circumstances beyond
the control of the Applicants. Specifically, the mitigation of impacts to primary
agricultural soils by paying the preservation fund fee necessary for off-site
preservation of agricultural soils was not an option available when the Original
Permit and the Dash Seven Permit were issued. Based on the availability of the
preservation fund fee and willingness of the Town to participate, the Commission
imposed Condition 26 which states:

26. Prior to initiation of construction for this project, the Permittees shall pay
an impact fee of $1,950 to an off-site mitigation program sponsored by the
Vermont Department of Agriculture. The Permittees shall provide the
District Commission with documentation that this fee was paid.

Condition 26 of the Dash Eight Permit impliedly supersedes and replaces condition
19 of the Dash Seven Permit.

In order to improve and expand its municipal water system, the Town
proposes to (1) subdivide the 16.42-acre  lot 1B into two parcels: lot lB-1 of
14,42-acres and lot lB-2 of 2-acres  and (2) construct the Reservoir and Pump
Station to serve the Town’s water system on lot lB-2 (“Project Site”).

-.

The municipal water system improvements are necessary to remedy existing water
supply problems, including problems supplying water to the residents in the
Hinesburg Heights Subdivision and the Mountain View Mobile Home Park.
Additionally, the Project will provide fire protection for the Village of Hinesburg.

The,Projetit  Site is located at the intersection of Piette Road and ~Piette  Meadows
Road in the Town of Hinesburg, Vermont.

The Town selected the Project Site due to its elevation, which is critical to system
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25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

hydraulics, and its proximity to three of the community water systems to be served.

The present owners of Lot lB, Stuart and Martha Martin, have agreed to convey the
Project Site to the Town at no cost.

The Project Site is located at the northern end of an open meadow (“Meadow”) about
four acres in size. The Meadow is in the northern corner of a 16 acre irregularly
shaped parcel, at the north end of a rural subdivision. It is a fragment of the much
larger meadow (“Original Meadow”) that was subdivided to create the Hinesburg
Heights Subdivision.

The Meadow is defined by a wooded residential lot to the east and by roadways to
the north, west, and south. Wooded residential lots with mature vegetation lie
beyond the roads to the north and west of the site. Open residential lots lie beyond
the road to the south.

A 200 foot long row of red pine runs along the northeast property line of the Project
Site. This row of pines has several gaps but forms a solid screen for about 80 feet of
its length.

The Meadow slopes to the north at approximately 5%.

The Original Meadow probably was of high aesthetic value. The Meadow, however,
is a fragment of the Original Meadow and has less aesthetic value than the Original
Meadow.

The Reservoir will be a round structure, 80 feet in diameter. As it will be
constructed of concrete, the Reservoir will be light gray in color; it will turn darker
as it weathers.

The Town will-rrdnimize  the exposed portion of the Reservoir by burying it so that
only the domed roof and approximately two feet of the side wall will be visible. The
domed roof  will rise four feet above the rim. The rim will be approximately 18
inches high and will be set one foot above grade. Therefore, the highest part of the
Reservoir will be 6% feet above finished grade.

The Reservoir will cover approximately 3% of the Meadow.

The Pump Station will be a 15’ x 15’ wood frame  building, painted an earth tone
color. The design of the Pump Station reflects the architecture and appearance of ,

T---
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traditional agricultural buildings. The Pump Station is necessary to pump water from
the reservoir to the Hinesburg Heights neighborhood and the Mountain View Mobile
Home Park.

35.

36.

37.

38.

39.

40.

41.

42.

All of the Project’s utility lines will be underground.

Upon completion, the Project will be fully automatic and will require only brief daily
visits by the system operators.

Because the Project Site slopes downward to the north, excess material from the
excavation will be utilized to berm the north side of the Reservoir, thereby providing
screening for the north side:

The Town has developed a landscaping plan to screen the Project. The landscaping
plan includes 19 white pines measuring 5-6 feet in height to the south and southeast
of the Reservoir, 9 poplar measuring 1 ‘/z - 2 feet in caliper to the south of the
Reservoir, 158 sumac measuring 3 feet in height to the west and north of the
Reservoir, and 3 white pines measuring 5-6 feet in height to the north of the Pump
Station. Additionally, existing red pines on the south side of Piette Road will
provide screening for the Project.

Originally, the Town proposed landscaping to screen the Snelling property from the
Project. However, Ms. Snelling declined the landscaping option.

The Town will continually maintain the landscaping as approved.

The entire 97.5 acre site covered by the Original Permit and its amendments contains
primary agricultural soils.

By locating the Project on the eastern side of the Project Site, the Town has
attempted to k-large  portion of the Project Site open.

The Dash Seven Permit designated a 2.6 acre building envelope for lot 1B. The 1 -
Reservoir and Pump House will be located on a 2 acre site. However, the total
improvements will be located on a smaller portion of the site, encompassing less than
‘an a&&.:-Therefore,  if both the 2.6 acre building envelope and-the one a&e a _
,encompassed  by the Project are added together, approximately 22% of lot 1B is- Y ”
impacted. If only the area located under the Reservoir and Pump House is
considered, the amount of the site impacted is less.
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45.

46.

47.

48.

49.

50.

51.

52.

53.

The Reservoir and Pump House ha
feet.

.VI

1The Martin’s house, located on lot
feet.

e a total footprint of approximately 5,250 square

B, has a footprint of approximately 1,600 square

The impact of the Project on 1.5 acres of primary agricultural soils will be mitigated
through a payment to the off-site mitigation program sponsored by the Vermont
Department of Agriculture. The Town will pay an impact fee of $1,950 which will
be held in escrow and be available for farmland conservation in the Town for two
years. If the funds are not used after two years, they will be transferred to the
Vermont Housing and Conservation Board for farmland conservation in Chittenden
county.

The Project will be visible as one approaches the intersection of Piette Road and
Piette Meadow Road from the north.

Approaching the Project from the north, the Project will be visible along the east side
of the Project Site from Piette Road and will be visible along the west side of the
Project Site from Piette Meadow Road.

The Project will be visible from the yard of the Snelling property located on the west
side of the house.

The top of the Reservoir will be slightly visible from the porch of the Stem
residence, located south of the Project.

Approaching the Project from the south, the Project will not be visible until after the
westerly turn in Piette Meadow Road. The topography is such that the Reservoir will
be screened by the sloping Meadow.

Blair and Barbara Savage own property which adjoins the Project Site. Their
property is not part of the Hinesburg Heights Subdivision. The Savages purchased
their property in August, 1985 and built a house on the property in 1994.

,Dia.ne Snelling owns property which adjoins the Project Site. -Her:property  is not
part of the Hinesburg Heights Subdivision. Ms. Snelling purchased her home, on
approximately 3.5 acres, in January, 1983. Since that time, she has acquired another
2.5 acres.

.
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54. At the time Ms. Snelling initially purchased her property, there were two other
homes on Piette Road. The Original Meadow was a functioning agricultural field
unencumbered by homes or other structures.

55. Although she attended hearings, Ms. Snelling did not seek party status in the
proceedings involving the Original Permit through the Dash Six Permit.

56. Diane Snelling was a party in the Dash Seven Permit proceedings under Criterion 3
regarding the potential burden upon her existing water supply located to the north of
the development site.

57. Blair and Barbara Savage did not seek party status in the proceedings involving the
Original Permit through the Dash Seven Permit.

58. Neither the Hinesburg Subdivision Regulations nor the Hinesburg Town Plan contain
any clear, written community standards intended to preserve the aesthetics or scenic
beauty of the area.

V. CONCLUSIONS OF LAW

EBR 34(A) provides that a permit amendment is required for any material or
substantial change in a permitted project.

A. Alteration of Permit Conditions

The Supreme Court addressed the circumstances under which Act 250 permit
conditions may be modified in Stowe Club Highlands, supra.When considering whether to
grant or deny an application for such a permit amendment, the Board only reaches the merits
of an application under any of the Act 250 criteria after applying the balancing of policy
considerations set forth in Stowe Club Highlands. Re: The Stratton Corporation, #2WO5  19-
9R3-EB, Findings of Fac&Conclusions  of Law, and Order at 14 (Jan. 15,1998).

In Stowe Club Highlands, the Court affirmed the Board’s denial of a permit
amendment application for a project which would-have developed a lot previously set aside
by permit condition under Criteria 8 and 9(B). Stowe Club Highlands, supra at 336.W h i l e
the Court, o.verruled  the Board’s use of collateral estoppel  as ,the analytical framework, the
Court concluded that theBoard’s  analysis of certain policy considerations in deciding
whether to grant a permit amendment was appropriate. Id. at 335. The Court stated:

The Board’s analysis of [the policy considerations] was appropriate and, in the
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context of this case, sufficient to support denial of the permit amendment. The
Board framed its discussion as weighing the competing values of flexibility and
finality in the permitting process. If existing permit conditions are no longer the
most useful or cost-effective way to lessen the impact of development, the permitting
process should be flexible enough to respond to the changed conditions. The Board
recognized three kinds of changes that would justify altering a permit condition:

(a) changes in factual or regulatory circumstances beyond the control of a
permittee; (b) changes in the construction or operation of the permittee’s
project, not reasonably foreseeable at the time the permit was issued; or (c)
changes in technology.

Id.; See also Stratton Corporation, supra at 15.

Ultimately, the Court concluded that the Board was “justified in denying” the permit
amendment application based upon the balancing of the policies of finality and flexibility.
Stowe Club Highlands,  supra at 336.

Accordingly, in this case the Board will balance the policy considerations in support

of flexibility and the issuance of a permit amendment against those supporting finality and a
denial, applying the test set forth in Stowe Club Highlands.

1. Flexibility

The Court recognized three factors in favor of flexibility in Stowe Club Hi&lands:
(a) changes in factual or regulatory circumstances beyond the control of the permittee, (b)
changes in the construction or operation of the permittee’s project, not reasonably
foreseeable at the time the permit was issued, and (c) changes in technology. Id. at 335.
Because the third factor is not relevant in this case, the Board addresses only the first two
factors.

- -

a. Changes in factual or regulatory circumstances beyond the
control of the permittee

.

The Board concludes that this case presents changes in factual or regulatory
circumstances .beyond  the control of the permittee* The first such change is the availability
of the off-site mitigation~program  sponsored by the .Verrnont  Department of Agriculture. In
Nehemiah, the Board concluded that factual and regulatory changes in circumstances beyond
the control of the permittee existed where the applicant had “committed to pay the
preservation fund fee necessary to mitigate the loss of 3.38 acres of prime agricultural soils.”

‘\

/
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In re Nehemiah Associates. Inc., 7 Vl. Law Week 378,379 (1996). Similarly, ins&is  case

the Applicants have committed to pay the preservation fund fee necessary to mitigate the
loss of 1.5 acres of primary agricultural soils. The Town will pay an impact fee of $1,950 to
the off-site mitigation program sponsored by the Vermont Department of Agriculture which
will be held in escrow and available for farmland conservation in the Town for two years. If
the funds are not used after two years, they will be transferred to the Vermont Housing and
Conservation Board for farmland conservation in Chittenden County.

However, the impact fee is only relevant to Criterion 9(B). See Re: Nehemiah
Associates. Inc. (Remand), Findings of Fact, Conclusions of Law, and Order at 16 (Apr. 11,
1997) (since the 3.38 acres was set aside to mitigate impacts which otherwise might result
under both Criteria 8 and 9(B), the Board concluded that the applicant’s participation in the
agricultural soils mitigation program had no bearing on the requirement that the 3.38 acres
be kept as open, cleared, uncluttered, and unencumbered land as a condition under Criterion
8). Since the District Commission imposed Condition 19 of the Dash Seven Permit to
mitigate impacts which otherwise might have resulted under both Criteria 8 and 9(B), the
Applicants’ participation in the agricultural soils mitigation program has no bearing on the
requirement that “the permittee  . . . shall maintain those areas outside the building envelopes
and those areas not depicted as wooded on Exhibits #43 and #44 as open, cleared,
uncluttered and unencumbered land” as a condition under Criterion 8.

The second factual or regulatory change in circumstances beyond the control of the
permittee is the necessity of municipal water system improvements to remedy water supply
problems, including problems supplying water to the residents of the Hinesburg Heights
Subdivision. In its decisions supporting the Original Permit and the Dash Seven Permit, the
Commission concluded that there was sufficient  water to meet the needs of the Hinesburg
Heights Subdivision. However, there are now problems supplying water to the Hinesburg
Heights Subdivision. Such problems are a change in factual circumstances beyond the
control of the permittee.

&-- - Changes in the construction or operation of the permittee’s
7. _. project; not reasonably foreseeable,at  the time the permit was

issued

,..The  problems supplying water to the residents of the Hinesburg Heights Subdivision‘_
arealsqch;ygesin  the operation of the permittee’.sproject,  not reasonably foreseeable :at the
times the Original-P,ermit  and the Dash Seven Permit. wereissued.  As stated‘above,  the .

decisions associated with both the Original Permit and the Dash Seven Permit concluded
that there was sufficient  water to meet the needs of the Hinesburg  Heights Subdivision
residences. Therefore, the problems supplying water to the Hinesburg Heights Subdivision



Town of Hinesburg and Stuart and Martha Martin
Land Use Permit Application #4CO68 l-8-EB
Findings of Fact, Conclusions of Law, and Order
Page 14

were not reasonably foreseeable at the times the Original Permit and the Dash Seven Permit
were issued.

In Stowe Club Highlands, the Supreme Court addressed changes in the construction
or operation of the permittee’s project, not reasonably foreseeable at the time the permit was
issued. The Court stated that “foreseeability is related to the degree of change” and that
“while small or moderate changes are expected and even common [in a project], extreme
changes will likely come as a surprise to all involved.” Stowe Club Highlands, supra at 7,
The problems supplying water to the Hinesburg Heights Subdivision are not small, moderate
or expected; they are significant changes in the operation of the Hinesburg Heights
Subdivision, the subdivision authorized by the Original Permit and its amendments.

2. Finality

In considering the policy of finality, the Board is guided by the Court’s Stowe Club
Highlands decision. In Stowe Club Highlands, the Court stated:

The Board recognized that parties and other interested persons rely on permit
conditions designed to mitigate the impact of proposed developments. In this case,
the Board found that purchasers of adjacent residential lots relied upon the permit
condition restricting development of the Meadow Lot when they chose to live in thi
neighborhood. The Board also noted that the District Commission relied upon the
representations of Stowe Club Associates, using the permit condition as one aspect
of a mitigation plan for the overall development. . . . The reasonable reliance of the
District Commission and the neighboring landowners weighs strongly against
granting the permit amendment.

Stowe Club Highlands, supra at 335.

The Board concludes that the Appellants did not rely on Condition 19 of the Dash
Seven Permit or its predecessor, Condition 20 of the Original Permit, when they bought their
properties in the neighborhood. The Commission issued the Original Permit on October 22,
1986, authorizing the Hinesburg Heights Subdivision. Ms. Snelling  purchased her home in
January, 1983. The Savages purchased their property in August, 1985. Therefore, because
the Appellants purchased their properties before the Original Permit was issued, they did not
rely on the Original Permit, its conditions, or any amendments thereto when they chose to
buy-their properties in the neighborhood.

Although it is possible that the Savages may have relied on Condition 19 of the Dash
Seven Permit when they decided to-build their house on their property, they did not provide
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any evidence of such reliance. The Commission issued the Dash Seven Permit on
September 13, 1990, authorizing the subdivision of the remaining 24.42-acre retained
agricultural lot into two residential lots: lot 1 A of approximately 8 acres and lot 1 B of
approximately 16.42 acres. Additionally, the Dash Seven Permit authorized the construction
of one house on each lot. The Savages built their house in 1994, four years after the Dash
Seven Permit was issued. However, they did not provide any testimony stating that they
relied on Condition 19 of the Dash Seven Permit when they decided to build their house.
Therefore, the Board cannot conclude that the Savages relied on Condition 19 of the Dash
Seven Permit when they decided to build their house.

Unlike the Savages, Ms. Snelling did refer to reliance in her testimony. She stated
that she relied on Condition 13 of the Original Permit which prohibited “further subdivision
of any parcels of land approved herein without the written approval of the [Commission]”
and Condition 20 of the Original Permit which required the retained 27 acre agricultural lot
to remain “open, cleared, uncluttered and unencumbered.” Ms. Snelling also stated that she
“had a significant investment in the promise that the [agricultural lot] would remain open.”
However, the first reduction in the size of the open agriculture lot occurred when Ms.
Snelling purchased 2.58 acres of the lot. The Dash Six Permit authorized the transfer of a
2.58 acre parcel from the retained 27-acre agricultural lot to Ms. Snelling. Additionally, Ms.
Snelling did not object to further reduction in the open space of the agricultural lot when she
participated in the Dash Seven Permit proceedings; she sought party status only under
Criterion 3 regarding the potential burden upon her existing water supply. The Dash Seven
Permit authorized subdivision of the remaining 24.42-acre retained agricultural lot into two
residential lots and the construction of one house on each lot. Based on Ms. Snelling’s
failure to object to the previous permit changes allowing reduction in the size of the open
agricultural lot, the Board cannot conclude that she reasonably relied on Condition 20 of the
Original Permit or Condition 19 of the Dash Seven Permit.

3: Balancing of Flexibility and Finality

After identifyingthe  competing policies of flexibility and finality, the Board must
balance them to determine whether to grant an application for amendment of a permit
condition.

The principle of finality is derived from the consequences of a permit being issued
without any subsequent appeal. Stratton, supra at 19. Once a permit is issued and the
applicable appeal period has expired, the findings, conclusions and permit are final and are
not subject to attack in a subsequent application proceeding, whether or not they were
properly granted in the first instance. Id. “To hold otherwise would severely undermine the
orderly governance of development and would upset reasonable reliance on the process.”
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Taft Comers Associates, 160 Vt. at 593 (citing Levy v. Town of St. Albans Zoning Bd. of
Adiustment, 152 Vt. 139, 143 (1989)). “Without reasonable reliance on the finality of a
permit, there can be no repose, and without repose, there can be nor orderly governance of
development.” Nehemiah (Remand), supra at 2 1.

The principle of flexibility is derived from the consequences of the development
process. Stratton, supra at 20. The Board itself has long acknowledged that “once a permit
has been issued it is reasonable to expect the permittee  to conform to those representations
unless circumstances or some intervening factor justify an amendment.” Nehemiah
(Remand). supra at 21 (citing Re: Department of Forests and Parks Knight Point State Park,
Declaratory Ruling #77 at 3 (Sept. 6, 1976)).

After balancing the competing policies of finality and flexibility, the Board
concludes that the circumstances of this case justify the amendment of Condition 19 of the
Dash Seven Permit. Flexibility is needed to address the change in circumstances, including
the Applicants’ commitment to pay an impact fee to mitigate the loss of primary agricultural
soils and, more importantly, the necessity of municipal water system improvements to
remedy problems of supplying water to the residents of the Hinesburg Heights Subdivision.

The principle of finality does not outweigh the compelling need for flexibility in this
case. First, the Board concluded above that the Appellants did not rely on any conditions of
the Original Permit or its amendments when they purchased their properties. Second, Ms.
Snelling’s purchase of 2.58 acres of the open agricultural lot was the first reduction in the
size of the retained 27-acre agricultural lot. Third, neither the Savages nor Ms. Snelling
objected in the Dash Seven Permit proceeding to amendment of Condition 20 of the Original
Permit, the second reduction in the open space of the retained agricultural lot. The Savages
did not seek party status in the Dash Seven proceeding and Ms. Snelling sought party status
only under Criterion 3. The Appellants current argument for finality of Condition 19 is
weakened by their lack of participation regarding earlier amendment of permit conditions
which authorized changes to the retained agricultural lot.

Because it concludes that the need for flexibility outweighs the principle of finality
in this case, the Board grants the Applicants’ request to amend Condition 19 of the Sash
Seven Permit.
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B. Criterion 8 (Aesthetics)

Before granting a permit, the Board must find that the Project will not have an undue
adverse effect on the scenic or natural beauty and aesthetics of the area. 10 V.S.A. 9
6086(a)(8) (aesthetics). The burden of proof is on the opponents under Criterion 8, id. 9
6088(b), but the Applicants must provide sufficient information for the Board to make
affirmative findings. a, a, Re: Black River Valley Rod & Gun Club. Inc., #2S 10 19-EB,
Findings of Fact, Conclusions of Law, and Order (Altered) at 19 (June 12, 1997) [EB
#65 1 R] and cases cited therein.

The Board uses a two-part test to determine whether a project satisfies Criterion 8.
First, it determines whether the project will have an adverse effect. Re: James E. Hand and
John R. Hand. d/b/a Hand Motors and East Dorset Partnership, #8B0444-6-EB  (Revised),
Findings of Fact, Conclusions of Law, and Order at 24 (Aug. 19, 1996) [EB #629R]; Re:
Quechee Lakes Corp., #3 W04 11 -EB and #3 W0439-EB,  Findings of Fact, Conclusions of
Law, and Order at 17-20 (Nov. 4, 1985) [EB #254]. Second, it determines whether the
adverse effect, if any, is undue. Hand. supra, at 24; Quechee Lakes, sunra,  at 17-20.

1. Adverse Effect ’

In determining whether a project will have an adverse effect,

[t]he Board looks to whether a proposed project will be in harmony with its
surroundings or, in other words, whether it will “fit” the context within which it will
be located. In making this evaluation, the Board examines a number of specific
factors including the nature of the project’s surroundings, the compatibility of the
project’s design with those surroundings, the suitability for the project’s context of
the colors and materials selected for the project, the locations from which the project
can be viewed, and the potential impact of the project on open space.

- -Hand. supra, at 25.

The Projectwill not be in harmony with its surroundings. The Project, a concrete
Reservoir and a Pump House, will be located at the northern end of an open meadow
(formerly defined  as the “Meadow”) about four acres .in size. The Meadow is in the ’
no&em ecm& of a l6,acre  irregularly shaped parcel, at,the no’rthern  :end of a ‘rural ‘. ,‘r * ‘1 :“I

subdivision. .... ‘/

The Project will be visible from a number of locations. Approaching the Project
from the north, the Project will be visible from the intersection of Piette Road and Piette
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Meadow Road, along the east side of the Project Site from Piette Road, and along the west
side of the Project Site from Piette Meadow Road. Approaching the Project from the south,
the Project will be visible after the westerly turn in Piette Meadow Road. Additionally, the
Project will be visible from two nearby properties.

Based on the above, the Board concludes that the Project will have an adverse effect.

2. Undue

If the Board determines that a project will have an adverse effect under Criterion 8,
the Board must evaluate whether the adverse effect is “undue.” Id. The Board will conclude
that the adverse effect is undue if it reaches a positive finding with respect to any one of the
following factors:

1. Does the project violate a clear, written comnumity standard intended to
preserve the aesthetics or scenic beauty of the area?

2. Does the project offend the sensibilities of the average person? Is it offensive
or shocking because it is out of character with its surroundings or
significantly diminishes the scenic qualities of the area?

3.

.

Has the Applicant failed to take generally available mitigation steps which a
reasonable person would take to improve the harmony of the project with its
surroundings?

See e.g., Black River, sunra,  at 19-20, Hand. supra, at 25-29; Quechee  Lakes, supra, at 19-
20.

With respect to the first factor, the Board concludes that there are no clear, written
community standards intended to preserve the aesthetics or scenic beauty of the area.

- -
With respect to the second factor, the Board concludes that the Project will ,not

offend the sensibilities of the average-person. It is located in the Meadow which does not
have high aesthetic value. Additionally, the Meadow is defined by a wooded residential lot
to the east and by roadways to the north, west, and south.. Wooded residential lots with
mature vegetation lie; beyond the roads to the north-and west of the site. Open residential
lots lie beyond the road to the south. The Reservoir and Pump House will not be out of
character with the surrounding residential lots for which they will provide municipal water
service.
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With respect to the third factor, the Board concludes that the Applicants have taken
generally available mitigation steps which a reasonable person would take to improve the
harmony of the Project with its surroundings. They have minimized the exposed portion of
the Reservoir by burying the Reservoir so that only the domed roof and approximately two
feet of the side wall will be visible. Because the Project Site slopes downward to the horth,
excess material from the excavation will be utilized to berm the north side of the Reservoir,
thereby providing screening for the north side of the Reservoir. Additionally, the Reservoir
will be a natural, light gray color which will blend with the surroundings. The Purnp Station
will be painted an earth tone color and is designed to reflect the architecture and appearance
of traditional agricultural buildings. All of the Project’s utility lines will be underground.
Finally, the Town will implement and maintain landscaping to screen the Project.2

Based on the above, the Board concludes that Project will not have an undue adverse
effect on the scenic or natural beauty and aesthetics of the area. 10 V.S.A. 8 6086(a)(8)
(aesthetics). Therefore, the Project complies with Criterion 8 (aesthetics).

c. Criterion 9(B) (Primary Agricultural Soils)

Before issuing a permit for the development or subdivision of primary agricultural
soils, the Board must find that the Project will not significantly reduce the agricultural
potential of those soils s that

(i) the applicant can realize a reasonable return on the fair market value of his land
only by devoting the primary agricultural soils to uses which will significantly
reduce their agricultural potential; and

(ii) there are no nonagricultural or secondary agricultural soils owned or controlled
by the applicant which are reasonably suited to the purpose; and

(iii) the subdivision or development has been planned to minimize the reduction of
agricultural potential by providing for reasonable population densities, reasonable
rates of growth, and the use of cluster planning and new community planning ’
designed to economize on the cost of roads, utilities and land usage; and

(iv) the development or subdivision will not significantly interfere with or jeopardize
the continuation of agriculture or forestry on adjoining lands or reduce their

agricultural or forestry potential.

ZOriginally,  the Town proposed landscaping to screen the Snelling property from the
Project. However, Ms. Snelling declined the landscaping option.
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10 V.S.A. $6086(a)(9)(B)  (emphasis added). The burden of proof is on the Applicants
under Criterion 9(B). Id. $6088(a).

The agricultural potential of soils is significantly reduced where substantially all of a
tract’s agricultural soils are used by proposed residential lots and related roads and
driveways. Re: George.  Mary and Rene Boissoneault, #6F0499-EB,  Findings of Fact,
Conclusions of Law, and Order at 22 (Jan. 29, 1998) [EB #678]  (addressing secondary
agricultural soils); Re: Thomas W. Brvant and John P. Skinner, #4C0795-EB,  Findings of
Fact, Conclusions of Law, and Order at 26 and 28 (June 26,199l) [EB #466] (addressing
primary and secondary agricultural soils). Cf.. e.G,, Re: Marvin R. Gurman, #3W0424-EB,
Findings of Fact, Conclusions of Law, and Order at 19 (June 10, 1985) [EB #229] (potential
of primary agricultural soils significantly reduced where 45% of the site is covered by the
proposed project and access to the rear portion of the site is impeded by vegetation and
utility lines).

The Board concludes that the Project will not significantly reduce the potential of
primary agricultural soils. By locating the Project on the eastern side of the Project Site, the
Town has attempted to keep a large portion of the Meadow open. The Reservoir will cover
approximately 3% of the Meadow. Additionally, the Town will pay an impact fee of $1,950
to mitigate the loss of 1.5 acres of primary agricultural soils. The impact fee will be held in
escrow and available for farmland conservation in the Town for two years. If the funds are
not used after two years, they will be transferred to the Vermont Housing and Conservation
Board for farmland conservation in Chittenden County.

Based on the above, the Board concludes that the Project will not significantly
reduce the potential of the primary agricultural soils. 10 V.S.A. 5 6086(a)(9)(B). Therefore,
the Project complies with Criterion 9(B) (primary agricultural soils).

-.
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VII. ORDER c

1. The Applicants’ request to amend Condition 19 of the Dash Seven Permit is
granted.

2. Application #4CO681:8-EB  complies with 10 V.S.A. $$ 6086(a)(8), (9)(B).

3. ‘; Land Use Permit #4CO68 l-8-EB is hereby granted.

4. Jurisdiction is returned to the District #4 Environmental Commission.

Dated at Montpelier, Vermont this 23rd day of September, 1998.

ENVIRONMENTAL BOARD

Arthur Gibb
George Holland
Samuel Lloyd
Rebecca M. Nawrath
Robert Opel, Esq.

Dissentinp  Ooinion of Board Member John Ewing:

I believe that the integrity of the Act 250 process depends upon the relative
permanency of permit conditions imposed to mitigate the impacts of a development. In
weighing finality with flexibility, a clear showing should be made that a condition has
become irrelevant or unduly burdensome due to changed circumstances. In this case we have
a request by the town t4use  a portion of the lot for another purpose. As legitimate as that use
may be, it does not qualify as a change of circumstances affecting the original purpose of the
condition to mitigate impacts under Act 250. The necessary justification for modifying a
significZit  requirement of the Original Permit not having been made, I would deny the
a p p l i c a t i o n . .

.
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