
RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

Shelburne Farms Resources, Findings of Fact and
Inc. by Conclusions of Law and

Jonathan Brownell, Esq. and Order
Brownell & Moeser Application #4C0660-l-EB
P.O. 200
Norwich, VT 05055

and
Alex and Marilyn Webb
Shelburne Farms
Shelburne, VT 05482

This decision pertains to an appeal filed with the
Environmental Board (Board) on September 17, 1986 by
Raymond F. Sadler III from District #4 Environmental Com-
mission's Statement of the Case and Order dated August 26,
1986; the Memorandum of Decision dated April 14, 1986; and
the Supplemental Memorandum of Decision dated April 28,
1986. Raymond F. Sadler III is the leasehold owner of Lot
R-1A of Shelburne Farms, and Gordon A. Sadler is the
leasehold owner of Lot R-1B of Shelburne Farms. The
Appellants seek a determination of whether their leasehold
interests are subject to the jurisdiction of 10 V.S.A.
Chapter 151 (Act 250), whether they must be co-applicants to
Land Use Permit #4CO660, and whether they need to obtain a
permit amendment for any material change to their leasehold
lots.

On October 17, 1986, Lawrence Bruce, Vice-Chairman of
the Board, conducted a prehearing conference in Burlington,
Vermont. The only party present was Richard Spokes, Esq.
for Appellants Raymond Sadler and Gordon Sadler. No other
party entered an appearance or requested to participate in
this appeal.

At the prehearing conference it became apparent that
there were no factual disputes in the appeal. Consequently,
the Appellants agreed to submit a statement of facts and a
legal memorandum on the issues in this appeal, and they
agreed to have the Hearing Officer prepare a proposed
decision pursuant to Board Rule 41. The Appellants also
agreed to waive the 40 day time limit for the convening of
the public hearing as required by Section 6085.

A proposed decision was issued by the Hearing Officer
on May 1, 1987. No party having requested the opportunity
to present oral argument to the full Board, the Board
conducted a deliberative session on May 14, 1987. On that
date the Board determined the record complete and adjourned
the matter. This case is now ready for decision.
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I. ISSUE IN THE APPEAL

The primary issue in this appeal is the extent to which
Shelburne Farms Resources, Inc. owns or controls the lease-
holds of the Appellants and others which were granted prior
to the February 24, 1986 submission by SFR of the land use
permit application for various commercial improvements and
the subdivision of additional lots. A determination by the
Board that SFR does not own or control these leasehold lots
would mean that these lots are not subject to the jurisdic-
tion of 10 V.S.A., Chapter 151 (Act 250). If there is no
jurisdiction, the owners would not have to join with SFR as
co-applicants for development applications on Shelburne
Farms property, and material changes on the leasehold lots
would not be subject to review and approval by the District
Commission.

II.

1.

2.

3.

FINDINGS OF FACT

Shelburne Farms Resources, Inc. (SFR) owns a large
parcel of land on Lake Champlain situated westerly of
Harbor Road in the Town of Shelburne, Vermont. The
estate has historically been operated as a farm, and
now is devoted to agricultural, forestry, cultural and
educational uses.

On August 1, 1982 Derick V. Webb, the former owner of
Shelburne Farms, deeded his entire holdings to Shel-
burne Farms, Inc., but for Orchard Point on which the
Webb homestead was located. Prior to the conveyance to
Shelburne Farms, Inc., Webb created seven perpetuity
leasehold lots, four of which were less than ten acres
in size. A year later, on October 21, 1983, Webb
divided his Orchard Point property, consisting of
approximately 46 acres, into four lots. He conveyed
Lots 1, 1A and 1B to Shelburne Farms, Inc. and Lot 1C
directly to the Appellants as tenants in common. On
the same date, Shelburne Farms, Inc. executed perpetuity
leases for Lot 1 with Webb and his wife, for Lot 1A
with Ray F. Sadler III and for Lot 1B with Gordon A.
Sadler.

The former Webb homestead is located on the Gordon A.
Sadler property. Webb and Ray F. Sadler III proceeded
to construct residences on their respective lots, after
obtaining the necessary approvals from the Town of
Shelburne and State Environmental Protection Agency.
In the latter instance, land use permits were issued
under the Subdivisions, Sewage Disposal and Water
Supply chapters of the Environmental Protection Rules.
Upon Webb's decease, his widow assigned the leasehold
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4.

5.

6.

3

interest in Lot 1 to John and Julia Opel who, after
also obtaining all requisite approvals, removed the
existing Webb residence and constructed a new one in
its place.

Lot 1C which the Appellants own outright is not devel-
oped in any fashion.

The Appellants' leaseholds are subject to the terms and
conditions of the perpetuity leases executed on October
21, 1983. Both leases are identical in substance as is
the lease for Lot No. 1 of Orchard Point now owned by
the Opels.

The leases are all characterized by the following
provisions:

a.

b.

c.

d.

e.

f.

g*

Paragraph 1. Rent was paid by the respective
tenants at the time the leases were executed, and
no further rent is due.

Paragraph 2. Each lease is for a ninety-eight
year term which commenced as of July 31, 1983 and
is automatically extended for an unlimited number
of successive ninety-nine year terms.

Paragraph 3. Each lessee has a right of way over
the existing roads in Shelburne Farms providing
ingress and egress to and from their respective
properties.

Paragraph 4. Each lessee has limited passive
recreation rights to the Shelburne Farms lands.

Paragraph 5. Each lessee is granted utility
easements over the Shelburne Farms properties, and
in some instances, the right to utilize SFR's
utility services.

Paragraph 6. The leaseholds may only be used for
single-family residential purposes, and Shelburne
Farms, as the lessor, has retained design review
authority. Paragraph 6 also contains several
protective covenants which are characteristic in
residential subdivisions.

Paragraph 8. The lessor retains the right to
approve assignments or subleases, but such approval
cannot be unreasonably withheld. Paragraph 8 also
makes clear that all improvements constructed on
the leaseholds are owned by the lessees.
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7.

8.

9.

10.

11.
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h.

i.

j.

k.

Paragraph 10. The lessees must pay all real
estate taxes and other assessments levied against
the property.

Paragraph 13. A mortgage foreclosure remedy is
provided in the event the lessee fails to pay
property taxes, utility charges, etc.

Paragraph 18. Reciprocal rights of first refusal
are given to both the lessor and lessee.

Paragraph 20. Provisions of the lease are deemed
covenants running with the land and are binding
upon the parties and their respective heirs,
executors, administrators, successors and assigns.

The Ray F. Sadler property, Lot 1C and the Opel
property are also encumbered by an easement in favor of
the Lake Champlain Islands Trust, Inc. The shoreline,
to a depth ranging from 100 to 200 feet, is subject to
strict development restrictions.

On or about February 24, 1986 SFR applied for a Land
Use permit to construct a Visitor's Center, renovate
the Shelburne House into a seasonal inn and create nine
leasehold lots. By selling perpetuity leases to the
nine lots, SFR hopes to create and sustain an endowment
fund for future operations.

Preliminary hearings were held before District #4
Environmental Commission. On April 14, 1986 the
Commission issued a Memorandum of Decision in which it
ordered the leasehold owners of adjacent properties to
become co-applicants in SFR's application. In addi-
tion, the District Environmental Commission asserted
jurisdiction over all future development on the exist-
ing leaseholds.

The Commission revised its original determination after
conducting a subsequent hearing in which the Appellants
were participants. In a Supplemental Memorandum of
Decision dated April 28, 1986, the Commission exempted
from further review two single family residences
planned for two of the existing leasehold lots includ-
ing one owned by Appellant, Ray F. Sadler III. The
Commission's original Order regarding co-applicants'
status was not revised.

The Commission issued a third Order regarding the
jurisdictional issues on August 26, 1986. Its prelimi-
nary conclusions regarding co-applicants' status was
unchanged. In addition, the Commission's Order clari-
fied that any future material changes to existing
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leasehold lots, including those of the Appellants,
would require amendments to Shelburne Farms' Land Use
Permit (#4CO660).

II. CONCLUSIONS OF LAW

Upon review of the leases for the lots which were
transferred prior to SFR's submission of the Act 250
application in 1986, it is clear to the Board that the
leases as structured have the same effect as fee conveyances
for the purposes of Act 250 jurisdiction. Although the
transfer of the property interest in each lot was
accomplished by means of a lease instead of a deed, the
result has been the same as a transfer by deed for the
following reasons: Each lease is essentially perpetual
because it is automatically renewed for an unlimited number
of ninety-nine year terms; the full consideration for the
lease was paid at the time of the transfer and no further
payment is due to the lessor: there are no reentry or
termination provisions in the leases; the remedy for failure
to pay real estate taxes or other obligations is through
usual mortgage foreclosure actions; and the lessor has not
retained any interest or control over activities on these
properties beyond those which are customary in residential
protective covenants. Consequently, SFR cannot be
considered to be the owners of these leasehold lots, nor can
it be found that SFR controls these lands.

Because these lots were not owned or controlled by SFR
at the time of the submission of the Act 250 application in
February 1986, the jurisdiction of the Act cannot extend
over these lots as a result of the application. To be
considered to be "involved," land must be owned or
controlled by the applicant at the time of the application.
Since these lots were not owned or controlled by SFR at the
time of the application, they are not involved land for the
purposes of Land Use Permit Application #4CO660 or any
subseauent amendments. Therefore the owners of said lots
need not be co-applicants for any SFR land use permit
application, and the terms and conditions of any such
cannot apply to these lots.

permit

The above determination does not apply, however, to the
creation of any other lots by SFR, including the lots to be
created pursuant to application #4CO660-1. These new lots,
which were owned and controlled by SFR at the time of the
application, are clearly involved lands for the purposes of
Act 250 jurisdiction, and they will be subject to all
applicable terms and conditions of any land use permit
issued by the District Environmental Commission.
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III. ORDER

1. Lots 1, lA, lB, lC, R-lA, and R-1B are not subject
to the jurisdiction of 10 V.S.A., Chapter 151 (Act 250) or
any terms and conditions of Land Use Permit #4CO660  as
amended.

Dated at Montpelier, Vermont this 8th day of
1987.

ENVIRONMENTAL BOARD

September,

f5ziLaem4
Lawrence H. Bruce, J;., Vice

Chairman
Elizabeth Courtney
Jan S. Eastman
Arthur Gibb
Samuel Lloyd
Roger N. Miller
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