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FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER (CORRECTED)

This appeal concerns a proposal to amend a permit for a previously authorized subdivision
located off Plains Road in the Town of Jericho, Vermont. There are several preliminary issues in
this appeal. As explained in more detail below, the Board concludes that: (1) Findings of Fact,
Conclusions of Law, and Order in #4CO635-3R-3 (Corrected) (“Dash 3R-3  (Corrected)
Decision”) do not supersede Condition #17 of Land Use Permit #4CO635-3R-1 (“Dash 3R-1
Permit”); (2) the Project proposed in the Dash 4 Application is not consistent with Condition #17
of the Dash 3R-1 Permit; and (3), the permit applicants have not demonstrated that they are
entitled to a permit amendment, based on application of the competing policy considerations of
flexibility and finality articulated in Jn re Stowe Club Highlands, 166 Vt. 33 (1996). Accordingly,
for reasons explained in more detail below, the Vermont Environmental Board (“Board”) will not
review the merits of the permit application on appeal.

I. BACKGROUND

On January 22, 1998, Donald and Diane Weston (“Westons”)  filed Land Use Application
#4CO63 5-4 (“Dash 4 Application”) with the District #4 Environmental Commission (“Commis- :

sion”) pursuant to 10 V.S.A. $3 6001-6092 (“Act 250”). The Dash 4 Application calls for the
construction of an eight (8) lot residential subdivision, including a 300-foot  access roadway (cul- ’

de-sac) with a stormwater drainage system consisting of vegetated and stone-lined swales. As
part of the subdivision, a planned residential development is proposed consisting of six clustered
lots and a seventh individual lot. The six clustered lots would share a community on-site sewage
disposal mound system (“Community Mound System”), to be located on former Lot #5A, a lot
created by Land Use Permit #4CO635. The seventh lot proposed in the Dash 4 Application would
be served by an individual on-site sewage disposal system and a separate access drive off Plains
Road. The eighth lot would contain 13 1.6 acres, and would consist of a common area for the
subdivision and be actively managed under a forestry management plan. All of the above elements
of the proposal comprise the “Project,” however, this appeal primarily addresses whether Condi-
tion #17 of the Dash 3R-1 Permit may be amended to allow construction of the Community
Mound System in an area reserved for agricultural use on Lot #5A.

On April 15, 1999, the Commission issued Findings of Fact, Conclusions of Law, and
Order (“Dash 4 Decision”) denying the Westons’ application for the Project. On May 14, 1999,
the Westons filed a Motion to Alter and requested an opportunity for a hearing. On June 4, 1999,
the Commission issued a Memorandum of Decision and Order (“Memorandum of Decision”)
denying the Motion to Alter.
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The Commission denied the Dash 4 Application on several grounds. It was not able to
make affirmative  findings that the Project complied with Criteria 7 (Municipal Services), 8
(Aesthetic and Scenic and Natural Beauty), 9(A) (Impact on Growth), 9(G) (Private Utility
Services), 9(H) (Costs of Scattered Development) and 9(B) (Primary Agricultural Soils).
Additionally, the Commission determined that the Westons had failed to demonstrate why the
Dash 3R-1 Permit should be amended, specifically Condition #17, applying the analysis in Stowe
Club Hirzhlands,  in light of other parties’ reliance on that condition to preserve the “Agricultural
Area” as open, cleared, uncluttered, and unencumbered open space (Criterion 8 and 9(B)). Dash !
4 Findings of Fact, Conclusions of Law and Order (Apr. 15, 1999).

On July 2, 1999, the Westons filed an appeal with the Board, alleging that the Commission
had erred in its conclusions concerning 10 V.S.A. $3 6086(a)(7), (8) (9)(A), (9)(B), and (9)(G)
and (9)(H) (“Criteria 7, 8, 9(A), 9(B), 9(G), and 9(H)“) and the Project’s lack of compliance with
prior permit conditions, especially Condition #17 of the Dash 3R-1 Permit. Specifically, the
Westons claimed that the Commission erred in its conclusion that the Project was inconsistent
with Condition #17 and in its application of the Stowe Clubs Highlands flexibility versus finality
analysis. The Notice of Appeal was filed on the Westons behalf by Donald J. Rendall,  Jr., Esq.
and Michael P. Drescher, Esq., Sheehey Furlong Rendall  & Behm P.C.

On July 19, 1999, an Act 250 Notice of Appeal and Prehearing Conference was issued. j

On July 27, 1999, H. W. (Hub) Vogelmann filed a notice of appearance for himself, as an
adjoining land owner, and as representative for the Plains Road Committee (“PRC”). On August

/
i

2, 1999, Robert C. Uerz and Lori Tatsapaugh Uerz (“Uerzs”) filed a petition for, party status.

_ On August 4, 1999, Board Chair Marcy Harding convened a prehearing conference ’

pursuant to Environmental Board Rule (“EBR”) 16, with the following persons and entities
participating: Westons by attorney Drescher; H. W. Vogelmann, adjoining land owner, pro se;i

PRC by H. W. Vogelmann; Robert Gabaree, adjoining land owner, by his wife Claire Gabaree;
and Patricia House, adjoining land owner, pm se. /

On August 6, 1999, Chair Harding issued a Prehearing Conference Report and Order, /

granting party status as follows: I
I

Westons, pursuant to EBR 14(A)(l) with respect to Criteria 7, 8 (aesthetics), 9(A), 9(B),
9(G), and 9(H);

H. W. Vogelmann, pursuant to EBR 14(A)(5) with respect to Criteria 9(A) and 9(H);
PRC by H.W. Vogelmann, pursuant to EBR 14(B)(2) with respect to Criteria 8
(aesthetics), 9(A), 9(B), and 9(H).
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Robert Gabaree, pursuant to EBR 14(A)(5) with respect to Criterion 8 (aesthetics);
Patricia House, pursuant to EBR 14(A)(5) with respect to Criterion 8 (aesthetics); and
Robert C. Uerz and Lori Tatsapaugh Uerz, pursuant to EBR 14(B)(l) with respect to

Criterion 8 (aesthetics).

In October and November, 1999, the parties filed direct and rebuttal prefiled testimony
and exhibits.

On November 17, 1999, PRC and the Westons each filed Proposed Findings of Fact and
Conclusions of Law. The Westons also filed Objections to certain prefiled testimony by PRC
and adjoining landowners (“Objections”).

On November 24,1999,  the Chair convened a second prehearing conference. The
Westons were represented by attorney Drescher and the PRC and adjoining landowners by H. W. j

Vogelmann.

At the second prehearing conference, the Chair made preliminary rulings on the Westons’
Objections. The Chair overruled most of the Westons’ Objections, determining that (1) the
prefiled direct testimony of the adjoining landowners addressing dust was admissible under
Criterion 8; and (2) the prefiled testimony of PRC witnesses, Hughes and Barrington, addressing
alleged impacts of the Community Mound System was admissible under Criterion 9(B), with

some noted exceptions.

Pursuant to 3 V.S.A. 5 810(4), without objection by the parties, the Chair also took
official notice of the decisions and supporting exhibits from the following Commission
proceedings: Land Use Application #4CO635-3 (“Dash 3 Application”); Land Use Application
#4C0635-3R  (“Dash 3R Application”); Land Use Application #4CO635-3R-1  (“Dash 3R-1
Application”) and Dash 3R-1  Permit; Land Use Application #4CO635-3R-2  (“Dash 3R-2 1

Application”); Land Use Application #4C0635-3R-3 (“Dash 3R-3  Application”); and the Dash 4
Application. The Dash 3R-3  (Corrected) and Dash 4 Decisions were prefiled by the Westons as
exhibits in this proceeding.

On December 1,1999,  the Board convened a hearing in this matter at the Richmond
Town Center in Richmond, Vermont. The following individuals and entities participated:
Westons by attorneys Rendall  and Drescher; PRC by H. W. Vogelmann;  and adjoining
landowners H. W. Vogelmann, Robert Gabaree, Patricia House, and Robert C. Uerz.

The Board conducted a site visit to the Project off Plains Road in Jericho, during which it
placed its observations on the record. As a preliminary matter, the Board reviewed the Westons’
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Objections to the Chair’s preliminary evident&y rulings and voted to uphold those rulings in
their entirety. The Board accepted documentary and oral evidence into the record addressing the
Stowe Club Hirrhlands  analysis as well as the Act 250 Criteria on appeal, and heard opening and
closing statements.

At the request of the Board, on December 3, 1999, the Westons filed Exhibit W-25, the
Declaration of Covenants, Easements, and Restrictions for the Project. They also filed Supple-
mental Proposed Findings of Fact. On December 21, 1999, the Uerzes filed General Findings of
Fact and Supplemental Proposed Findings of Fact.

The Board deliberated on December 1,1999 and January 12, February 16, and March 1,
2000. Based upon a thorough review of the record, related argument, and the p&ties’  proposed 1

findings of fact and conclusions of law, the Board declared the record complete and adjourned ,

the hearing on March 1,200O. This matter is now ready for final decision.

II. ISSUES

f- The preliminary issues, as set forth in the Prehearing Conference Report and Order at 6-7 (Aug. ,I
6, 1999) are: “.

I

1 .a. Do the Commission’s Findings of Fact and Conclusions of Law in the Dash 3R-3
(Corrected) Decision supersede Condition #17 of the Dash 3Ril Permit and are those
Findings of Fact and Conclusions of Law still in effect?

b. If the answer to 1 .a., above, is in the negative, is the Project consistent with
Condition # 17 of the Dash 3R- 1 Permit?

c. If the answer to 1 .b., above, is in the negative, whether, after weighing the competing
policy considerations of flexibility and finality as articulated in the Stowe Club HiPhlands
test, the Board will consider amendment or repeal of Condition #17 of the Dash-3R-1 1

Permit and proceed to review of the Dash 4 Application under all of the Criteria under
appeal?

If the Board concludes that the answer to any of the above questions is in the affirmative, the
Board must evaluate whether the Project complies with Criteria 7,8,9(A), 9(B), 9(G), and 9(H).’

:
j

,-

1 Since no party filed a timely appeal of the Prehearing Conference Report and
Order (Aug. 6, 1999),  the issues, should the Board reach an affirmative finding as to any
one of the three preliminary issues, are those set forth in the Prehearing Conference
Report and Order at 7-8, 11 at VII, 3.
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III. FINDINGS OF FACT

To the extent that any proposed findings of fact are included within, they are granted;
otherwise, they are denied. See Secretarv.  Agencv  of Natural Resources v. Upper Valley
Regional Landfill Corp., 167 Vt. 228,241-42 (1997); Petition of Village of Hardwick  Electric
Denartment,  143 Vt. 437,445 (1983).

1. Land Use Permit #4CO635  (“Original Permit”) was issued to Jack and Mark Kittell  in
1985, authorizing the creation of seven residential lots on the north side of Plains Road in
the Town of Jericho. This subdivision involved a 130 acre tract, located on the north and
south sides of Plains Road, but the area authorized in the Original Permit  for residential
development was 17.5 acres located entirely on the north side of PlainsRoad.  Two. minor
amendments to the Original Permit, not relevant to the present proceeding, were
subsequently issued to Kittell  and Associates, Inc.

2. In 1987, Kittell  and Associates, Inc., filed the Dash 3 Application, which sought approval
for the subdivision of that portion of the 130 acre tract located on the south side of Plains
Road, including the area designated in the present Dash 4 Application for the Community
Mound System. The applicants proposed to subdivide 110.5 +/- acres (“Kittell Lot”) into :

seven residential lots to be served by on-site water and septic systems. On October 22,
1987, the Commission denied the Dash 3 Application under Criteria 9(B) and 9(K)
because of the anticipated loss of 24.2 acres of prime agricultural soils and public safety
issues concerning Plains Road.

3. With respect to Criterion 9(B), the Commission noted in the Dash 3 Findings of Fact,
Conclusions of Law, and Order at 10 (Oct. 22, 1987) (“Dash 3 Decision”) that

The Findings of Fact [in the Original Permit decision] state, “Any further I

development on this tract of land will be closely scrutinized by this Commission ’

to help promote further clustering on non-primary agricultural portions of the
land. It is the Commission’s intent to preserve the agricultural potential of the
remaining soils.”

4. In the Dash 3 Decision at 10, the Commission made the following findings of fact with
respect to Criterion 9(B):
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28.

29.

30.

31.

32.

Of the original 130 acre tract of land the first 7 lot subdivision consumed 9 acres
of primary agricultural soils. (Findings of Fact #4CO635).  The remaining 1 lO+
acres contain 45.4 acres of primary agricultural soils. Twenty four (24.2) acres
would be consumed by this subdivision and 24.2 acres would be retained in 3
lots.2 The Commission finds that this subdivision constitutes a significant
reduction to the potential of the primary agricultural soils and that the Applicant
must meet his burden of proof under the subsections of this criterion.

With respect to subsection (i) [lo V.S.A. $ 6086(a)(g)(B)(i)], the Applicant can
realize a reasonable return on the fair market value of the land only by devoting a
portion of the primary soils to uses which will significantly reduce their
agricultural potential. The return which could be realized from use of these soils
for hay production or pasture land is $500 year. Parcels greater than five acres
could be used for vegetable production which could yield $1,000 to $10,000 per
year, less marketing costs. The fair market value of the land is $100,000 to
$125,000. A reasonable return on the Applicant’s investment of $87,000 in 1985
is 10% to 12% (Exhibit #3 1 and testimony of J. Kittell).

With respect to subsection (ii) [lo V.S.A. 0 6086(a)(g)(B)(ii)],  the Applicant
owns no other lands in the immediate area which are suitable for this type of
development because the non-primary agricultural soils on the wooded portion of
the tract are not suitable for on-site septic systems. The cost of constructing a
road to these back acres and constructing pipelines to a community septic system
near Plains Road would be prohibitive (Exhibit #3 1).

With respect to subsection (iii) [ 10 V.S.A. 5 6086(a)(g)(B)(iii)],  this subdivision
has been designed so that the four smaller lots are located close to Plains Road
and the agricultural soils are divided among three lots. The agricultural soils on
these three lots will be subject to an agricultural covenant which prevents the use
of these soils for activities which would reduce the soils [sic] potential for
agricultural use, requires that a multiple-year lease be made available to a farmer
for commercial farming practices, and allows for normal agricultural practices.

With respect to subsection (iv) [ 10 V.S.A. $6086(a)(9)(B)(iv)],  the subdivision
will not significantly interfere with or jeopardize the continuation of agriculture or
forestry on adjoining lands or reduce their agricultural potential.

2 Kittell and Associates, Inc., proposed to protect 24.2 acres of primary agricultural
soils through covenants on portions of three lots: 6.4 acres of Lot #5A, 10.0 acres of Lot
#6, and 7.8 acres of Lot #7A. Exhibit #3 1, Dash 3 Application.
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5.

6.

I

P ‘!j
7 .

8.

The Commission reached the following conclusion with respect to Criterion 9(B) in its
Dash 3 Decision at 10:

The Commission finds that a reasonable return on the fair market value of the land
can be realized if the soils are devoted to vegetable production. The Commission
further finds that the subdivision has not been planned to minimize the reduction
of the agricultural potential because the primary agricultural soils have been
fragmented through the subdivision of the retained 24.2 acres of primary
agricultural soils into three lots, thereby significantly reducing their potential for
agricultural production.

In the Dash 3 Application with respect to Criterion 8, Kittell  and Associates, Inc.,
represented in Exhibit #7 that “The front half of the site is predominately [sic] open
fields, and the rear half is wooded.” In the Dash 3 Decision at 8-9, the Commission
concluded that the subdivision of the Kittell  Lot complied with Criterion 8. Its
conclusion depended on, and was supported in part by, the following finding:

The present site is partly open field and partly wooded. . . (Exhibit #19)

Exhibit #19 in the Dash 3 proceeding was a “Final Plan” filed by Kittell  and Associates,
Inc. Exhibit #19, prepared by Len Lamoureux, consulting engineer and land surveyor,
was last revised on June 29, 1987, to show “Agricultural Areas” on Lots #5A, #6A, and
#7A that would be retained for agricultural use, subject to a protective covenant to ’

preserve this area as “open, cleared, uncluttered and unencumbered land,” consistent with i

Criteria 8 and 9(B).
I
i

No party appealed the Commission’s Dash 3 Decision. In February 1988, however,
Kittell  and Associates, Inc. moved for reconsideration of the Dash 3 Decision by filing

/

the Dash 3R Application. The Commission denied the Dash 3R Application in Dash 3R
1
/

Findings of Fact, Conclusions of Law, and Order (May 4, 1988) (“Dash 3R Decision”). [

The Commission concluded that Kittell  and Associates, Inc., had remedied the project’s j

deficiencies with respect to Criterion 9(K), however, as in the Dash 3 proceeding, the i

Commission found that it had failed to meet its burden of proof under Criterion 9(B),
specifically subsections (i) and (iii). Therefore, the Commission denied the Dash 3R

;

;

Application due to a loss of primary agricultural soils.

In June 1988, Kittell  and Associates, Inc., filed a second reconsideration request, the
Dash 3R-1 Application. On August 17, 1988, the Commission issued the Dash 3R-1

:

Permit and supporting Dash 3R-1 Decision, concluding that the applicant had addressed
;

the deficiencies in the prior applications with respect to Criterion 9(B). The Dash 3R-1
/
;
/
I
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10. Condition #2 of the Dash 3R-1 Permit states:

0 1 1 .

12.

Permit authorized the subdivision of the Kittell  Lot into six residential lots to be served
by on-site water and septic systems. These six lots were identified as Lots #l A through
#6A. The primary differences between the Dash 3R-1 Application and the previous Dash
3R Application were the reduction in the number of residential lots from seven to six and
the consolidation into one lot of 33 designated acres of primary agricultural soils with a
4.5 acre area reserved for a single-family dwelling and on-site sewage disposal system.
This newly drawn Lot #5A comprised a total of 37.5 acres.

The project shall be completed, operated and maintained as set forth in Findings
of Fact and Conclusions of Law #4CO635-3,  #4C0635-3R,  and #4CO635-3R-1,  in
accordance with the plans and exhibits stamped “Approved” and on file with the I

District Environmental Commission, and in accordance with the conditions of this :

permit. No changes will be made in the project without the written approval of i

the District Environmental Commission.
/

The Commission made the following findings of fact with respect to Criterion 9(B) in, the ..:.
Dash 3R-1 Findings of Fact, Conclusions of Law and Order at 3 (Aug. 17, 1988) (“Dash-- 1‘:-;”/
3R- 1 Decision”).

j’

1. Of the 130 acres originally owned by the Applicant, 54 acres were classified as /

primary agricultural soils. //

2. According to the redesigned subdivision plan, 33 acres of primary agricultural
soils will be contained in Lot 5(A). (Exhibit #2)

3. The Applicant has agreed to restrict the use of the primary agricultural soils on
Lot 5(A) to agricultural purposes for the life of the Land Use Permit. (Testimony
of Applicant)

4. This subdivision will result in the protection of 61% of the primary agricultural
soils originally owned by the applicant.

The Commission reached the following conclusion with respect to Criterion 9(B) in the ’

Dash 3R-1 Decision at 3:

In reconsideration application #4C0635-3R-1,  the Applicant has presented a plan i
that contains 33 acres of primary agricultural soils on one lot. The Commission :
finds that this redesign will insure that the 33 acres of primary agricultural soils,

I
!/
/
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which constitute 6 1% of the primary agricultural soils originally owned by the
Applicant, will remain available for agricultural use. The Commission commends
the Applicant for his efforts to retain agricultural soils in such a manner that they
can be made available as a viable unit for agricultural purposes.

13. Exhibit #2 referred to in the Dash 3R-1 Decision was the applicant’s final site plan for the
Kittell  Lot, entitled “Portion of the Hollis-Gabaree Farm” and stamped “Approved” on
August 18, 1988. It depicts the six lot subdivision, including Lot #A, 33 acres of which
is denoted as an “Agricultural Area.” A covenant for Lot #5A appears on the face of
Exhibit #2. It states:

It is the intent of this covenant that the owner of the parcel upon-which the so-
called~“agricultural  area” lies shall have the burden of maintaining the same as
open, cleared, uncluttered and unencumbered land. This covenant shall not

\
prevent the use of the agricultural area for purposes such as the planting of fruit
trees, planting of gardens, maintenance of lawns and related activities. It shall
prevent the use of this land for activities .which  will reduce the soils’ potential for
agricultural use such as the construction of buildings or swimming pools. A
multiple year lease arrangement shall be made available to a farmer for a
commercial farming practice and the condition of lease shall in no way prohibit
the responsible use of fertilizer, reseeding or agricultural potential for the soils on
the site, including drainage and any other customary improvements. This lease
shall be for a minimum term of five years, renewable for five year periods at the
end of each term.

14. Condition #17 of Dash 3R-1 Permit states:

The 33 acres of primary agricultural soils depicted on Exhibit #2 as “Agricultural
Area” shall be maintained as open, cleared, uncluttered and unencumbered land.
Activities which will reduce the potential of the soils for agricultural use, such as
the construction of buildings or swimming pools, are prohibited. At a minimum,
the owner of Lot 5(A) or the lessee of the Agricultural Area on Lot 5(A) shall cut
the hay from the Agricultural Area twice each year and shall fertilize this area at
least once every three years.

15. Condition #18 of Dash 3R- 1 Permit states:

A multiple year lease arrangement shall be made available by the owner of Lot
5(A) to a farmer for a commercial farming  practice utilizing the Agricultural Area.
The condition of the lease shall in no way inhibit the responsible use of fertilizer,
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16.

/

17.

~ /

’ 18.
j

;: 19.

20.

! !
j

I

reseeding or other appropriate improvements for the enhancement of the
agricultural potential for the soils on the site. This lease shall be for a minimum
term of five years, renewable for five year periods at the end of each term.

Condition #20 of the Dash 3R-1 Permit states:

Each prospective purchaser of any lots shall be shown a copy of the approved plot
plan, Subdivision Permit, and the Land Use Permit and Findings of Fact before
any written contract of sale is entered into.

I

!
Condition #23 of the Dash 3R-1 Permit states:

The Permittee shall reference the requirements and conditions imposed by Land /
Use Permit #4C0635-3R-1  in all deeds to said lots.

The Dash 3R-1 Permit and supporting Dash 3R-1 Decision were not appealed.

Donald Weston purchased property subject to the Dash 3R-1 Permit. On October 17, F’ T
’ $.

1990, he filed with the Commission the Dash 3R-2 Application, seeking approval of a “:
community wastewater disposal system on Lot #5A. The system was designed to serve a
nine lot residential subdivision to be located on a parcel of land consisting of 14 1 acres
(“Carrier Lot”) located immediately to the south of the Dash 3R-1 subdivision. Donald
Weston did not request a permit for the nine lot subdivision, but merely sought
amendment of the Dash 3R-1 Permit to allow the construction of the community
wastewater disposal system in the “Agricultural Area” reserved on Lot #5A. The
Commission limited its review to Criterion 9(B). The Commission determined that

_ construction and operation of the community wastewater disposal system would result in
the loss of up to five acres of primary agricultural soils within the 33 acre “Agricultural
Area” on Lot #5A of the Kittell  Lot. Therefore, on January 18, 1991, the Commission
denied the Dash 3R-2 Application.

The Commission made the following findings of fact with respect to Criterion 9(B) in the
Dash 3R-2 Findings of Fact, Conclusions of Law and Order at 2-3 (Jan. 18, 1991) (“Dash
3R-2 Decision”):

2. The wastewater system would be a dual alternating mound system designed to
handle a total of 4,500 gallons per day of wastewater from 9 homes.
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/

j
( 21.

22.

P

3. The system will consist of a mound approximately 400 feet by 40 feet by 5 feet
high. The side slopes could be graded to a 1.3 side slope to permit easier access.
(Testimony of applicant)

4. The system would be situated in the southeast corner of the lot. The final
engineering design and exact location of the system have not been determined.

6. The wastewater system footprint would take .5 acres of land. No heavy
machinery or agricultural equipment could be operated directly over the footprint
of the system. (Testimony of applicant)

7. Use of the system would create an induced groundwater mound-under the
wastewater system and for some distance horizontally around the system. The
groundwater mound would result in a permanent rise in the groundwater table of :

1.8 feet up to 200 feet from the system. (Testimony of applicant)
1

8. The groundwater table in the area of the proposed system is 2 to 2.5 feet below the /

surface of the ground according to measurements taken by the applicant on
November 1990. (Testimony of the applicant)

The Commission concluded that while the actual footprint of the system was about 0.5
acres, the practical result of the construction of the system, taking into account the
location of the system in a corner of the lot, the slope of the system, and the potential for
groundwater impacts, would be to exclude agricultural activity on up to five acres of the
33 acres reserved for agricultural use. While Donald Weston indicated that he could ;
mitigate the impacts on primary agricultural soils on Lot #5A by upgrading soils on an j

adjacent parcel, the Commission rejected consideration of such a mitigation proposal i
given the lack of specific information about the plan. Dash 3R-2 Decision at 4.

/

In March 199 1, Donald Weston sought reconsideration of the Commission’s Dash 3R-2
Decision by filing the Dash 3R-3 Application. This proposal again involved Lot #5A.
Donald Weston proposed to construct a community wastewater disposal system in the 33 ’

acre “Agricultural Area.” Donald Weston redesigned the project, such that it would !

reduce the 4.5 acre residential portion of Lot #5A to 2.0 acres and define a 1.5 acre
easement for the community wastewater disposal system. The net effect of this redesign :

was to increase the land set aside for agricultural purposes from 33 to 34 acres. The !
Commission reviewed the project only for its conformance with Criterion 9(B). It ;
approved the reconsideration request and issued partial findings of fact and conclusions j
of law on August 1, 199 1. It found that the proposal was in conformance with Criterion j
9(B), solely based upon the increase in land set aside for agricultural purposes. Parties to i
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23.

24.

25.

fl

26.

27.

28.

P

this proceeding included adjoining property owner, H. W. Vogelmann.

The site plan for the Dash 3R-3 project showed two disposal beds to be located directly
west of Lot #2A, the Holbrook property, in an area subject to the proposed 1.5 acre
easement.

Donald Weston’s consultants represented that due to changes made in the design of the .

Dash 3R-3 project  to address the concerns of the Commission regarding the Dash 3R-2 i
Application, design flows had been reduced from 6,384 gallons per day (“gpd”) to 4,500 !

gpd, the hydraulic gradient had been reduce from 2.5% to l%, and the dimensions of the
schematic loading bed (footprint of the system) had been reduced from 9,880 square feet
(190 feet by 52 feet) to 7,020 square feet (130 feet by 54 feet). The twomounds were :
designed to be four feet in elevation above existing grade. Dash 3R-3 Application, j
Exhibits #3 and #14.

A cross-section of the proposed community waste disposal system, dated April 29, 1991,
/
;

and filed by Weston, shows an induced 1.1 foot increase in the groundwater table
elevation at 200 feet from the mound system. Dash 3R-3 Application, Exhibit #14.

The Commission issued Dash 3R-3  (Corrected) Decision on August 30, 1991, modifying 1
the Order of August 1, 199 1, to clarify the appeal rights of the parties. The Commission 1.
stated at 5 of the Dash 3R-3  (Corrected) Decision: I

I

Based upon the foregoing Findings of Fact and Conclusions of Law, findings j
under Criterion 9(B) are hereby issued for 2 years, pending the issuance or denial
of a permit for the 9 lot subdivision under Act 250. This finding is not subject to s
appeal to the Board as per [lo V.S.A.] Section 6086(b) until the Commission ’
issues its decision and findings on the complete application.

No application for a permit for the nine lot subdivision was filed by August 30, 1993, and
the Dash 3R-3 (Corrected) Decision expired by its own terms.

On January 22, 1998, the Westons filed the Dash 4 Application with the Commission.
The Project consists of an eight lot subdivision on the Carrier Lot+described  in Finding 19

;

above. It includes a 300 foot access roadway (cul-de-sac) with a storm-water drainage
.system consisting of vegetated and stone lined swales. Six of the seven residential lots /

will share a Community Mound System, to be located in the “Agricultural Area”
designated on Lot #5A of the Kittell  Lot. A seventh lot (Lot #7), created from 2 acres of
the previously approved 4.5 acre residential portion of Lot #5A, will be served by an

:

individual on-site sewage disposal system and a separate access drive off of Plains Road
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An eighth lot, the largest portion of the Carrier Lot, will contain 13 1.6 acres, to be
reserved as common area for the subdivision and actively managed under a forestry
management plan. On April 15, 1999, the Commission denied the Dash 4 Application.
On July 2, 1999, the Westons appealed to the Board the Commission’s Dash 4 Decision
and Memorandum of Decision.

29. John H. Stuart, P.E., was the consulting engineer who designed the community waste-
water disposal systems reviewed by the Commission in the Dash 3R-2 and Dash 3R-3
proceedings. He also is the consulting engineer with respect to the present Project. Staff
with Wagner, Heindel, and Noyes,  Inc., served as the consulting hydrogeologists for the
Dash 3R-1  Application, Dash 3R-2 Application, and Dash-3R-3 Application; staff with
Heindel and Noyes,  successor-in-interest, are serving as the consulting hydrogeologists
for the present Project.

30. ’ The Community Mound System proposed in the Dash 4 Application involves two large
disposal mounds to be located in a 1.3 acres easement area located within the
“Agricultural Area” of Lot #5A, in essentially the same location as the 1.5 acre easement
proposed in the Dash 3R-3  Application. Sewage from six homes in the Carrier Lot
subdivision will be conveyed by a gravity sewer line to a pump station to be located
adjacent to the existing gravel drive at the south side of Lot #5A. The pump station will
consist of a storage tank with dual alternating submersible sewage pumps and a second
3500 gallon tank equipped with a lift pump. Septic effluent will be pumped from the lift
station through a 6 inch PVC forced main to the two mound systems. The Community
Mound System is designed to treat 3,852 gpd.

31. Each mound is approximately 165 feet long by 80 feet wide and will be placed end to
_ end, with about twelve feet between each. The mounds will be constructed with sand and

stone fill and capped with 4 inches of topsoil. After construction, the mounds will be
approximately 4 feet above existing grade, although there are some discrepancies in the
Westons’ elevational data. The total length of the area that will be occupied by the
mounds is approximately 340 feet.

32. The mounds are designed to be used on an alternating basis, Under normal operations,
the mounds would be alternated every 12 months. Septic effluent would be pressure
dosed at 2 pounds per square inch (“psi”) into one of the two mounds, while the other
mound rested. In the event of failure of one of the mounds, effluent would be directed to
the alternate mound.

33. The Community Mound System has been designed such that wastewater will percolate
into the soil below the mounds for dispersal.
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36.

37.

38.

39.

40.

The monitoring data found at Lot #5A are consistent with anecdotal information from j .=~
adjoining property owners concerning the naturally high water table in the area during th: .:‘$
late winter and early spring months and information kept by the Town of Jericho
concerning failed septic systems in the vicinity of Plains Road.

In the Dash 3R-3  Decision, the Commission found that a 4,500 gpd mound system
located in the same area of Lot #5A would induce a 1.1 foot increase in the groundwater
table elevation at 200 feet from the mound system. The Westons’ hydrology consultants
for the present Project acknowledge that the Community Mound System will induce the
water table to rise in the area of the mound system. According to their most recent
calculations based on May 1995 water table data, the rise would be three inches within
seventy-five feet of the mound, and negligible within 100 feet.

Any additional rise from the naturally occurring high water table on Lot #5A, such that
the soils would become saturated within the rooting zones of crops, can impair the
agricultural productivity of the soils for certain crops and limit the kinds of crops that can

j
I

be grown. Especially affected would be deep rooted, perennial crops such as orchard /

trees (apples, plums, pears, cherries, etc.) and Christmas trees. Corn roots often reach to
I

depths of 1 to 2 feet and alfalfa roots grow to depths of 6 feet or more. High water tables
that reach the rooting zone much of the year, create anaerobic conditions. Roots are i

deprived of oxygen leading to loss of development of fine roots and repeated saturation
Mycorrhizal formation and the development of root nodule bacteria needed

1
causes death. I

for the healthy growth of legumes and other crops is inhibited and even prevented in
I

1
I

The Westons selected the area for the construction of the two mound systems because
hydrologic data demonstrates it to be the highest and driest area available on Lot #5A.

The Community Mound System as well as the individual wastewater system for Lot #7
were approved by Subdivision Permit EC-4-l 145-4 on August 8, 1996 from the Vermont :

Department of Environmental Conservation, Agency of Natural Resources.

There is an elevated water table at Lot #5A generally during the period of March 1 i

through May 15. The deepest water table coincides with the growing season and the most i
elevated during the late winter and early spring months. The water table at Lot #5A can
be expected to fluctuate from one to as much as three feet in elevation per year.1 .

Monitoring data from May 2, 1990, showed that 1.6 to 3.8 feet of unsaturated soils would
be maintained in an area within several hundred feet of the mounds. At 13 test sites the

I

j

depth of the zone of unsaturated soil was less than three feet, including six sites where it /

was less than two feet. i
I
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41.

42.

:

43.

44.

45.

saturated soils. Also, low oxygen levels in soil limits the rate of decomposition and
mineralization of organic matter in the soil, which results in lower availability of mineral
nutrients to crops, thus lowering soil productivity.

Corn was planted and harvested on Lot #5A in the past year, as evidenced by the presence
of rows of stubble. The area planted to corn included the 1.3 acres now proposed for the
Community Mound System easement area.

Under the Westons’ Project proposal, corn and other crops will not be able to be grown /

on the tops and sides of the two mounds. Grass will be grown on the mounds, mown 1
twice a year, by scythe or small tractor, as a part of the design and maintenance of the
waste disposal system. Twenty-six, two-foot apple trees and grass and corn are proposed
for the balance of the easement area.

’ The Westons propose to mitigate the loss of primary agricultural soils attributable to the
Community Mound System by increasing the net acreage of primary agricultural soils
protected for future agricultural use from 33 to 34.8 acres. The W&tons calculate this net
increase of 1.8 acres as follows: The “Agricultural Area” is 33 acres. From that acreage,
the Westons deduct .7 acres, which represents that portion of the 1.3 acre Community
Mound System easement within the Agricultural Area which will not be available for
agricultural purposes. Added to this 32.3 acres of “Agricultural Area” is an additional 2.5
acres, which is the result of reducing the previous 4.5 acre residential area on Lot #5A to
2 acres (proposed Lot #7).

In April 1990, in anticipation of the Commission’s review of the Dash 3R-2 Application,
the Vermont Department of Agriculture determined that the then proposed project would
not significantly reduce the agricultural potential of the land previously subject to
protection under the Dash 3R-1 Permit. Based on the Westons’ representations that the
overall site plan for former Lot #5A has remained unchanged since the Department’s
prior review, the Department of Agriculture reissued this determination on October 5,
1999. The 1990 determination, however, specifically included the finding that farming
could not occur on 1.5 acres of Lot #5A because the location and configuration of the
mounds within this acreage created an area too small and poorly shaped for cultivation,
thereby eliminating the agricultural potential of these soils.

The location and configuration of the Community Mound System will preclude
commercial agricultural use of the 1.3 acre easement for reasons similar to those
identified by the Department of Agriculture in 1990. Due to the location and
configuration of the presently proposed mound systems, the area available for cultivation
in the 1.3 acres easement will be too small and irregular in shape, thereby precluding the
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47.

48.

49.

50.

planting and harvesting of hay and corn  by heavy agricultural equipment. Moreover,
while the Westons have suggested that a portion of the easement area will be devoted to a
planting of apple trees, they have presented no evidence that this “orchard” will be
commercially viable. Thus, none of the acreage within the proposed easement can be
included in the calculations for land preserved for commercial agricultural use.
Therefore, the net additional acreage of primary agricultural soils attributable to the
Project is 1.2 acres based on the reconfiguration of the residential envelope on Lot #5A
(proposed Lot #7) (2.5 acres-l .3 acres =1.2 acres). Under the Westons proposal, a total
of 34.2 acres of primary agricultural soils, at best, would be protected,for  commercial
agricultural use.

The area surrounding the Project consists of low density residential development and land ,
in agricultural use, including an adjacent horse farm. H. W. Vogelmann owns a large :
undeveloped parcel to the south of the Project.

L

Current homeowners in the six lot subdivision created by the Dash 3R-1 Permit are I
parties or witnesses in the present proceeding. They are Robert C. Uerz and Lori I

Tatsapaugh Uerz (Lot #lA) and witness Jim Carew (Lot #3A). Party Robert Gabaree an? ‘?
witness Claire Gabaree own a pre-existing lot surrounded by Lot #2A, the so-called \
“Holbrook” lot.

/ ‘L
I

Lots #lA, #2A,  and #3A adjoin Lot #5A in the area proposed for the Community Mound
System and the Gabaree lot is in close proximity to Lot #5A. The neighbors dispute the

1
,

accuracy of the information provided by the Applicants concerning the distances of
adjacent lots and homes to the proposed Community Mound System. Although the
Applicants’ site plan (Exhibit W-2G) suggests that the Community Mound System will :
be approximately 100 feet from the property line of Lot #lA, 60 feet from Lot #2A, 60
feet from Lot #3A; and<270  feet from the Gabaree property line, it is not possible to verify
these distances given that no scale is included on the plan and the location of the two
mounds is conceptual. Field observation suggests that the distances between the
neighbors’ property lines and the Community Mound System may actually be less than
those represented by the Applicants.

Jim Carew (Lot #3A) and the Uerzes (Lot #lA) purchased their lots in reliance upon the 1
fact that Lot #5A was protected for agricultural use by Condition #17 of the Dash 3R-1
Permit and that it would remain “open, cleared, uncluttered and unencumbered land.”

i

:

The view to the south, west, and north from the homes on Lots #l A, #2A, and #3A, and 1
the Gabaree property are of unobstructed, flat farm land, a stream and beaver pond, and i
wooded hills beyond.

/

1 i
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The four-foot berm created by the Community Mound System will be highly visible from
the homes and properties owned by the Uerzes (Lot #l A), the Gabarees, Jim Carew (Lot
#3A),  and from Lot #2A, and it will obstruct, to a greater or lesser degree, these
neighbors’ views of the features identified in Finding 50.

The Westons propose to mitigate the visual impact of the Community Mound System by
contouring the land between the mounds and the neighbors’ property lines; by planting
the southeast portion of the easement area adjacent to Lot #2A with the apple trees 1
referred to in Finding 42; and by planting a screen of ten white spruce trees parallel to the
Uerzes’ property line (Lot #IA), within proposed Lot #7, formerly a part of the residential
area of Lot #5A.

Exhibits W-10 and W-l 1, prepared by the Westons’ Landscape Architect, Terrence J.
Boyle, do not accurately represent the sight lines from the neighbors houses to the

’ proposed mounds. There are significant discrepancies between what is shown on these
exhibits and the actual elevations and locations of the neighbors’ property lines and
homes relative to the proposed mounds. Thus, the four-foot berms associated with the
Community Mound System may interfere with the neighbors’ views more than is
suggested by Exhibits W-10 and W-l 1, and it is not possible to determine how effectively
the plantings proposed in Finding 52 will screen these berms.

CONCLUSIONS OF LAW

A. Jurisdiction and Scope of Review

The Project constitutes a substantial and material change to a prior permitted project
pursuant to EBR 2(G) and (P) and is therefore subject to Act 250 jurisdiction. EBR. 34.

When a party appeals from a District Commission determination, the Board provides a
“de novo hearing on all findings requested by any party that files an appeal or cross-appeal,
according to the rules of the [Bloard.” 10 V.S.A. 5 6089(a)(3). Board rules provide for the &
novo review of a District Commission’s findings of fact, conclusions of law, and permit
conditions. EBR 40(A). Thus, the Board cannot rely upon the facts stated, conclusions drawn,
or conditions issued by the District Commission regarding the criteria and other issues on appeal.
Rather, it must rely on the evidence provided by the parties and any permits, decisions, and
supporting exhibits officially noticed.3 See also. Ronald L.. Sr.. and Marylou  Saldi, Land Use

P
3

See Prehearing Conference Report and Order at 5, Section H.D., (Aug. 6, 1999).
At page 3 of this decision are listed the permits, decisions, and exhibits officially noticed
by the Board.
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Permit Application #5R089  l-16-EB, Findings of Fact, Conclusions of Law, and Order at 2-3
(Jan. 13,200O);  Bernard and Suzanne Carrier, Land Use Permit Application #7R0639-EB
(Reconsideration), Findings of Fact, Conclusions of Law, and Order at 15-l 6 (Aug. 19, 1999).

The Board has previously concluded that it will only reach the merits of a permit
amendment application under any of the Act 250 criteria under appeal after applying the
balancing test in Stowe Club Highlands. Re: The Stratton Corporation, Land Use Permit
Application #2W0519-9R3-EB,  Findings of Fact, Conclusions of Law, and Order at 14 (Nov. 20,
1997); Re: Nehemiah Associates. Inc., Land Use Permit Application # 1 R0672- 1 -EB (Remand),
Findings of Fact, Conclusions of Law, and Order at 4 (Apr. 11, 1997),  afrd, No. 97-223 at 4 (Vt.
Sept. 11, 1998). The Westons argue that Project is consistent with prior land use permit
decisions issued for the involved lands and, therefore, Board review of the Projectdoes not
require application of the Stowe Club Hinhlands test. Prehearing Conference Report and Order
at 6, Section III. (Aug. 6, 1999). They offer two arguments in support of this contention. First,
they assert that the Dash 3R-3 (Corrected) Decision supersedes Condition #17 of the Dash 3R-1
Permit; and second, that the Project is “consistent” with Condition #17. The Board considers
these arguments in turn.

B. Whether the Dash 3R-3 (Corrected) Decision supersedes Condition #17

I
The Westons assert that the Dash 3R-3 (Corrected) Decision, issued in August 1991,

supersedes Condition # 17 of the Dash 3R- 1 Permit, issued in August 1 988.4 They ask the Board
/

:

to adopt their position because, in the 1991 decision, the Commission found that the then- ,

proposed community mound system would not adversely impact primary agricultural soils on Lot ’
#5A under Criterion 9(B). They assert that the mound system proposed in the Dash 3R-3
Application is “for all intents and purposes” the same as the Community Mound System
proposed in the Dash 4 Application. See Exhibit W-l at 6.

The Dash 3R-3 (Corrected) Decision does not supersede Condition #17 of the Dash 3R-1
Permit. The Dash 3R-3  (Corrected) Decision constituted partial findings issued under authority
of 10 V.S.A. $6086(b) and EBR 21. The Commission was entitled to issue such findings

4 The Westons raised this argument at the time of the prehearing conference, but
did not brief it in their Proposed Findings of Fact and Conclusions of Law (Nov. 17,
1999). Instead, they now assert that “there is no reason to deviate from the Commission’s
conclusions in 3R-3  that the mound system does not violate Condition 17, and, the
opponents to the project have presented no evidence to suggest such a change is in order.”
Westons’ Proposed Findings of Fact and Conclusions of Law at 4. The Board believes,
however, that since the supersession argument was raised by the Westons, the parties are
entitled to an answer to this preliminary issue.

I
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“pending issuance or denial of a permit under the Act, for a reasonable and proper term.” EBR
21 (A) (Sept. 1, 1984). The Commission elected to issue the Dash 3R-3 (Corrected) Decision for
a limited period of two years, fully expecting that Donald Weston would submit within that
period a complete application for the nine-lot subdivision, with final engineering drawings for
the community wastewater disposal system. At no time did Donald Weston object to the
Commission’s use of the partial findings process. Accordingly, and consistent with 10 V.S.A.
3 6086(b), the Commission advised the parties that its findings under Criterion 9(B) were not
subject to appeal to the Board until the Commission issued its decision and findings on the
complete application. Dash 3R-3 (Corrected) Decision at 5.

Donald Weston failed to timely file with the Commission a complete application to allow
review of his nine lot subdivision under all Act 250 criteria. Therefore, by the terms  of the
Commission’s Order in the Dash 3R-3 (Corrected) Decision, the findings of fact and conclusions
of law with respect to Criterion 9(B) expired in August 1993. Having expired, the findings of
fact and conclusions of law of the Dash 3R-3 (Corrected) Decision are no longer operative.5

Even if the Board were to agree that some facts supporting the Commission’s partial
findings under Criterion 9(B) might remain unchanged over time -- for example, the presence of
primary agricultural soils at Lot #5A -- partial findings that have expired cannot supersede duly
issued and binding permit conditions. Accordingly, when the Westons filed the Dash 4
Application in January 1998, the starting point for the Commission’s review was whether the
Project was consistent with or required amendment of Condition #17 of the Dash 3R-1 Permit,
not whether the Dash 3R-3 (Corrected) Decision should be given effect.

Accordingly, Condition #17 of the Dash 3R-1 Permit has not been superseded by the
Dash 3R-3  (Corrected) Decision and is therefore still in effect. 8/

C. Whether the Project is consistent with Condition #17

5 Had the Westons timely filed an application for the nine-lot subdivision, the
findings of fact and conclusions of law with respect to Criterion 9(B) would have been
incorporated into a final decision issued by the Commission with respect to the entire
project under all ten Act 250 criteria. This decision, including the findings of fact and
conclusions of law with respect to the mound system reviewed in the Dash 3R-3
(Corrected) Decision, would have been appealable to the Board. Given that the Westons
did not timely file an application for the subdivision project, any party opponents in the
Dash 3R-3 proceeding were effectively denied appeal rights with respect to the
Commission’s partial findings under Criterion 9(B).
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The Westons next argue that the Project, and in particular the Community Mound System
planned for Lot #5A, is “consistent” with Condition #17 of the Dash 3R-1 Permit and therefore
no amendment of that condition is required. Westons’ Proposed Findings of Fact and
Conclusions of Law at 4.

The purpose of Condition #17 of the Dash 3R-1 Permit, as the Westons correctly note, is
to ensure the preservation of the 33 acres of primary agricultural soils located on Lot #5A.
However, as is evident from the findings of fact and conclusions of law of the Commission, not
only in the Dash 3R-1 Decision but in prior and succeeding decisions, the purpose of Condition
# 17 is to preserve the specific 3 3 contiguous acres of primary agricultural soils identified as the
“Agricultural Area” on Lot #5A to assure their continued viability for commercial agricultural
use and open space protection. Indeed, the Commission specifically rejected the Dash 3 and
Dash 3R Applications because they did not go far enough to protect through unified ownership
and specific covenants and conditions the integrity and contiguity of the primary agricultural
soils not necessary to the use and development of the residential lots adjacent to Plains Road.
Consequently, the Commission only granted its approval for the subdivision under Criterion 9(B)
when Kittell  and Associates, Inc., finally designated a specific 33-acre “Agricultural Area” in its
Dash 3R-1 Application, to be held in single ownership and subject to restrictions that would
assure this area would be kept “open, cleared, uncluttered and unencumbered land” for
commercial agricultural use. See Re: Nehemiah Associates. Inc., supra at 13, 16 (similar “open
land” condition imposed under Criteria 8 and 9(B)). These requirements were further
memorialized in Conditions #17 and #18 of the Dash 3R-1 Permit.

The two mounds, if constructed where proposed, would clearly constitute physical
encumbrances upon the land reserved for agricultural use in the “Agricultural Area.” They
would eliminate the potential of the soils for agricultural use, much as would the construction of
buildings or swimming pools which are expressly prohibited by Condition #17. Although the
Westons’ consultants at hearing asserted that crops could be grown in areas of the easement not
occupied by the Community Mound System, it is clear from the evidence that the easement area
cannot be efficiently cultivated or harvested by heavy agricultural equipment, given the location
and configuration of the proposed mounds. Accordingly, the Board concludes that none of the
1.3 acres set aside for the Community Mound System easement can be effectively utilized for the
commercial production and harvesting of crops. This is consistent with the Department of
Agriculture’s findings in 1990. While the growing of apple trees could qualify as a commercial
farming practice within the meaning of Condition #17, in the Board’s opinion the Westons’ have
not met their burden of proof that the proposed plantings constitute anything more than an
aesthetic mitigation measure.
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Additionally, the Board is not convinced, given the data demonstrating at least a
seasonally high water table in the “Agricultural Area” and the, variable data concerning the
degree of induced water table attributable to proposed mound systems in the easement area, that
the commercial viability of the agricultural soils outside the easement will not be compromised,
at least for deep-rooted perennial plants, including apple trees. The Commission shared similar
concerns when it determined, in its Dash 3R-2 Decision denying a prior proposal for mound
systems in the same area, that the actual area of adverse impact upon agricultural activity would
be up to 5 acres of the 33 acres reserved for agricultural use.

Accordingly, the Board concludes that the Community Mound System proposed for Lot
#5A of the Kittell  Lot is not consistent with Condition #17 of the Dash 3R-1 Permit as at least
1.3 acres of primary agricultural soils designated for protection in the “Agricultural ‘Area” will be
eliminated from protection. Therefore, the Board must consider whether Condition #17 should
be amended, based on application of the test in Stowe Club Highlands.

D. Application of the Stowe Club Highlands test

I
The preliminary issue of whether the Board will amend Condition #17 of the Dash 3R-1 /

Permit, based on application of the Stowe Club Highlands analysis, is dispositive of this matter. ’

Therefore, as a preliminary matter in this appeal, the Board has reviewed the Dash 4 Application
in light of the Dash 3R-1 Permit and supporting decision and exhibits, applying the competing
policy considerations set forth in Stowe Club Hiphlands.  See Prehearing Conference Report and
Order at 6-7 (Aug. 6, 1999); see also, Re: M.L. Associates. LLC, Land Use Permit Application
#4C0948-3-EB,  Findings of Fact, Conclusions of Law, and Order at 4-l 8 (Oct. 20, 1999); Re:
Bernard and Suzanne Carrier, Land Use Permit Application #7R0639-l-EB,  Findings of Fact,
Conclusions of Law and Order at 16-22 (Aug. 19, 1999).

In Stowe Club Highlands, the Supreme Court affirmed the Board’s denial of a permit :

amendment application for a project to develop a lot previously set aside as undeveloped land by
permit conditions under Criteria 8 and 9(B). While the Supreme Court overruled the Board’s use
of collateral estopped as the analytical framework, the Court concluded that “the Board addressed
certain policy considerations that it considered relevant in deciding whether to grant the permit
amendment.” 166 Vt. at 38. The Court stated:

The Board framed its discussion as weighing the competing values of flexibility and
finality in the permitting process. If existing permit conditions are no longer the most i

useful or cost-effective way to lessen the impact of development, the permitting process :

should be flexible enough to respond to the changed conditions. The board recognized
three kinds of changes that would justify altering a permit condition:
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(a) changes in factual or regulatory circumstances beyond the control of a
permittee; (b) changes in the construction or operation of the permittee’s project,
not reasonably foreseeable at the time the permit was issued; or (c) changes in
technology.

Id. The Supreme Court concluded that the Board was justified in denying the permit amendment
application based upon the balancing of the policies of finality and flexibility. Id. at 40. &
also. Re: Nehemiah Associates. Inc., supra; Re: Town of Hinesburq, Land Use Permit
Application #4C0681-8-EB,  Findings of Fact, Conclusions of Law, and Order (Sept. 23, ,1998). 1

The principal of finality is derived from the consequences of a permit being issued
without any subsequent appeal. Once a permit has been issued and the applicable appeal 1
period has expired, the findings, conclusions, and permit are final and are not subject to ;

attack in a subsequent application proceeding. . . . “To hold otherwise would severely I

‘undermine the orderly governance of development and would upset reasonable reliance j
on the process.” In re Taft Corners Associates, 160 Vt. 583,593 (1993), citing Levy v.j
Town of St. Albans  Zoning Bd. Of Adjustment, 152 Vt. 583,593 (1989). . . . I

[In contrast, t]he principle of flexibility is derived from the consequences of the
development process. “[Olnce  a permit has been issued it is reasonable to expect the
permittee to conform to those representations unless circumstances or some intervening
factor justify an amendment.” Re: Denartment  of Forests and Parks Knight Point State
park,  Declaratory Ruling #77 at 3 (Sept. 6, 1976). . . . In a permit amendment application
proceeding, the central question is “not whether to give effect to the original permit
conditions, *but  under what circumstances those permit conditions may be modified.” In
re Stowe Club Hiphlands.

Re: M.L. Associates. LLC, supra at 15, citing Re: Nehemiah Associates. Inc., sunra at 2 l-22.

The Westons have asked the Board to amend Condition #17 of the Dash 3R-1 Permit “to
the extent necessary to allow [their] project to proceed,” not based on “changes in factual or
regulatory circumstances.” Rather, they ask the Board to adopt the Commission’s partial
findings with regard to Criterion 9(B) from the Dash 3R-3 (Corrected) Decision on the theory
that there have been no changes in regulatory or factual circumstances since the issuance of that
decision other than the passage of time. Westons’ Proposed Findings and Conclusions at 5.

As noted in the discussion at pages 20 through 21, no precedential weight can be given to 1

the findings of fact and conclusions of law in the Dash 3R-3 (Corrected) Decision since that 1

decision is no longer operative. As stated above, the first set of changes justifying alteration of a i

permit condition under Stowe Club Highlands is “changes in factual or regulatory circumstance
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beyond the control of a permittee.” Here, the Westons have not identified for the Board any
changes in factual or regulatory circumstances beyond their control that would support
reconfiguration of the “Agricultural Area” reserved on Lot #5A. They merely assert that this site
has the best soils for the construction of their proposed Community Mound System.

The Westons acquired their interest in undeveloped portions of the Dash 3R-1 project
subject to the conditions contained in the Dash 3R-1 Permit. Therefore, they were on notice that
any design for a subdivision project on the Carrier Lot would need to take into account the
restrictions intended to protect the commercial use of agricultural lands on Lot #5A. If such
design was not possible due to changes in facts or regulatory circumstances beyond their control,
it was the Westons’ burden of proof to so demonstrate in this proceeding. The Westons have
presented no evidence of changes beyond their control that would warrant flexibility, with one
exception,

’ The Westons claim that under their proposal, they are actually increasing the area of
agricultural soils to be protected from 33 acres to 34.8 acres, and that this fact should be taken
into account in determining whether they should be entitled to an amendment of Condition # 17.
As noted above and at Finding 43, a net increase of only 1.2 acres of primary agricultural soils is
attributable to the Project rather than the 1.8 acres proposed by the Applicants.6

Even if the Board were to construe the net increase in primary agricultural soils as a
change in favor of flexibility, such change must still be balanced against facts weighing in favor
of finality. In considering the policy of finality, the Board must determine whether the
Commission and the parties reasonably relied upon Condition #17 in the Dash 3R-1 Permit and, :

further, whether the applicant has benefitted from such reliance. Re: The Stratton Cornoration,
supra at 18.

Under 10 V.S.A. $6086(c), a permit may contain such requirements and conditions as are /

allowable within the police power and are appropriate with respect to the Act 250 criteria. “The /

purpose of permit conditions is to alleviate adverse effects that would otherwise be caused by a
project. Those adverse effects would require a conclusion that a project does not comply with

1
:

the criterion at issue unless the condition is followed.” Re: Stowe Club Highlands, supra at 10.i

!
6 This assumes that the induced water table created by the mounds has no adverse
impact upon the agricultural productivity of surrounding soils, a fact which the Board has
not found. In fact, there appears to be conflicting data regarding the degree of increase in
water table attributable to proposed mound systems at the site. See Finding 39.
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A permit applicant’s representations may be incorporated into a permit as conditions.
Stowe Club Highlands at 8. Indeed, a Commission and the parties have the’right to rely on the
material information provided by an applicant. Re: The Stratton Cornoration, supra at 18-19; Re:
Crushed Rock. Inc., Land Use Permits #lR0489-EB  and #lR0489-1  -EB (Revocation), Findings
of Fact, Conclusions of Law, and Order at lo-12  (Oct. 17, 1986),  vacated and remanded on other
grounds, In re Crushed Rock. Inc., 150 Vt. 613 (1988).

Applying these principles of law, the Board concludes that the Commission authorized
the Dash 3R-1 project only after it had denied the Dash 3 proposal to subdivide the Kittell  Lot
into seven residential lots that would have consumed 24.2 of the remaining acres of primary
agricultural soils. It issued the Dash 3R-1 Permit, specifically because the applicant had agreed to
consolidate and protect 33 specifically designated acres of primary agricultural”soils  as “open,
cleared, uncluttered and unencumbered” land. It was the applicant who reconfigured the
subdivision to create the “Agricultural Area” presently protected by Condition #17, and by doing 1

so, the‘ Commission was able to make affirmative findings that the project as a whole conformed i
with Criteria 8 and 9(B). The issuance of the Dash 3R-1 Permit enabled Kittell  and Associates, 1

Inc., to subdivide and sell the lots along Plains Road. The applicant, therefore, directly benefitted /
from the Commission’s reliance that the designated 33 acres represented on the applicant’s own !
site plan as “Agricultural Area” would be protected from uses and encumbrances which would
reduce the area’s utility for commercial agriculture and eliminate open space.

~:~~$’
I

The homeowners of Lots #l A through #4A and their successors in interest, some of ~

whom are parties or participants in this proceeding, also reasonably relied on Kittell  and
Associates, Inc.‘s representations and Condition #17 of the Dash 3R-1 Permit when they
purchased their properties. They purchased their lots expecting that the 33 acres in their
backyards would remain “open, cleared, uncluttered and unencumbered” land for agricultural use
and open space. Indeed, the permittee was required by Condition #20 of the Dash 3R-1 Permit to :
show each prospective purchaser of a lot a copy of the approved plot plan, subdivision and Act
250 permits, and the Commission’s Dash 3R-1 Decision before any written contract of sale could
be entered into and, under Condition #23, the requirements and conditions of the Dash 3R-1
Permit were to be referenced inall deeds for lots approved by that permit. Jim Carew and the
Uerzes purchased their lots in the Kittell  and Associates, Inc., subdivision based on reliance on
Condition #17 and the “Agricultural Area” designated on the developer’s plan,

The Westons argue that the neighbors’ reliance on Condition #17 to protect their views
was and is not reasonable reliance, given that Condition #17 would allow, and even encourage,
the planting of apple trees and other tall crops on Lot #5A. Westons’ Proposed Findings of Fact
and Conclusions of Law at 5-6. While corn and apple trees could seasonally obstruct portions of
the neighbors’ views, the placement of a four-foot berm in an area the size of a football field
would both eliminate the agricultural utility of this area and permanently obstruct the views to
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the field and natural areas beyond. Although the primary purpose of Condition #17 is to preserve
the agricultural potential of the primary soils on Lot #5A for commercial farming, the
Commission also relied on the protection of the designated 33 acres for reaching an affirmative
finding under Criterion 8. Indeed, the use of the land for agriculture creates a welcome visual
amenity and preserves open space. Reconfiguring the “Agricultural Area” on Lot #5A to
accommodate the Project, while it might protect an additional 1.2 acres of primary agricultural
soils, would not address the aesthetic requirement that the 33 designated acres be left “open,
cleared, uncluttered and unencumbered.” See Re: Nehemiah Associates. Inc., supra at 16
(permittee’s participation in agricultural soils mitigation program had no bearing on the
requirement that land be kept “open, cleared, uncluttered, and unencumbered” as a condition
under Criterion 8).

Accordingly, the Board finds that the facts weighing in favor of finality outweigh those
supporting flexibility under the Stowe Club Highlands test.

E. Criteria 7,8 (aesthetics), 9(A), 9(B), 9(G), and 9(H)

P In light of the Board’s decision above, it does not address the remaining issues: whether
the Project as a whole conforms with Criteria 7, 8 (aesthetics), 9(A), 9(B), 9(G) and 9(H).

V. ORDER

1. Official notice is taken of the decisions, permits, and supporting exhibits in the following
proceeding: Land Use Permit #4CO635-3;  Land Use Application #4C0635-3R; Land Use
Application #4C0635-3R-1  and Dash 3R-1 Permit; Land Use Application #4CO635-3R-2;
Land Use Application #4CO635-3R-3;  and the Dash #4CO635-4.

2. Land Use Permit Application #4C0635-4-EB  is hereby DENIED under the Stowe Club
Highlands analvsis.

3. In light of the decision above, the Board does not reach issues 2 through 7.

4. Jurisdiction is returned to the District #4 Environmental Commission.
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Dated at Montpelier, Vermont, this 2nd day of March, 2000.

ENVIRONMENTAL BOARD

Samuel Lloyd
W. William Martinez
Alice Olenick
Robert Opel *
Donald Sargent **
Jill Broderick

* Board Member Robert Opel was not present for deliberations on February 16 and March 1,
: 2000; however, he has reviewed and concurs with this decision.

‘:
I

** Board Member Don Sargent was not present for deliberation on M&h 1,200O;  however, he I

has reviewed and concurs with this decision. I
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