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This decision pertains to an appeal filed with the Environ-
mental Board ("the Board") on August 23, 1985, by Flanders
Building Supply, Inc. from the July 24, 1985 decision (confirmed
by memorandum of decision on July 29, 1985) of the District #4
Environmental Commission ("the Commission") dismissing Land Use
Permit Application #4CO634 ("the Application"). The Application
sought approval for a ten-lot subdivision adjacent to Windmill
Bay Road in Shelburne, Vermont.

On August 23, 1985, the Board notified the parties of its
intent to designate an administrative hearing officer to conduct
a hearing in this case pursuant to 3 V.S.A. S 811 and Board Rule
("EBR") 41. No party having expressed an objection to the use
of this procedure, Board Chairman Darby Bradley, serving as
Hearing Officer, convened a public hearing in this appeal on
September 9, 1985. The following participated in the hearing:

Applicant/Appellant Flanders Building Supply, Inc. by
A. Jay Kenlan, Esq.;

Thomas and Jill Glaser, Sheila and Henry Fairbanks, James
Raymond, Jean Claude Rancoud-Guillon, Charles and Barbara
Goetz, and David and Jean Tabor (Windmill Bay Homeowners
Association - "WBHA") by John R. Ponsetto, Esq.;

Agency of Environmental Conservation by Gordon Gebauer,
Esq.

The hearing was recessed on September 9, pending the filing of
any additional memoranda of law, the preparation of a proposed
decision, and a review of the record and deliberation by the
full Board. A Proposed Decision was issued on September 27,
1985, and forwarded to all parties on that date. No party filed
written comment and no party requested the opportunity to
present oral argument to the full board with reference to the
Proposed Decision. Therefore, on October 16, the Board
conducted a deliberative session, found the record complete and
adjourned the hearing. This matter is now ready for decision.

I. ISSUES IN THE APPEAL

In response to a Motion to Dismiss filed by WBHA, the
Commission dismissed the Application on the grounds that,
because WBHA members own in fee simple the drive which will
provide access to the project, WBHA members should have been
included as co-applicants in view of their "substantial property
interest in land that would have become involved in the
project."



Flanders
Findings
Page 2

Building Supply, Inc. - #4C0634-EB
of Fact, Conclusions of Law and Order

The Applicant argues, inter alia:

1) The Commission convened a hearing on the merits of the
Application and, by virtue of EBR 10(D), the Applica-
tion was deemed complete with respect to all matters,
including the need for co-applicants.

2)

3)

4)

The Applicant owns or controls all property rights
necessary to the completion of the project, including
a right-of-way over Windmill Bay Road ("the Road")
and, therefore, it was not necessary for the Applicant
to secure the signature of the fee owners of the
right-of-way.

The Commission erred in not waiving "for good cause"
the requirement that WBHA members co-sign the Applica-
tion.

The Commission failed to issue findings of fact and a
decision with regard to dismissal of the Application.

WBHA argues that its members are the fee owners of the Road
and that the Applicant is seeking to expand the rights it holds
in the right of way beyond what the recorded deeds would allow.
They assert that the right-of-way lands are "involved lands"
within the meaning of EBR 2(F), that EBR 10(A) requires that the
record owners
that no "good

of such involved lands sign as co-applicants, and
cause" exists for the waiver of this requirement.

OF FACTII.

1.

2.

FINDINGS

On July 3, 1985, Flanders Building Supply, Inc. filed Land
Use Permit Application #4CO634 with the District #4 Environ-
mental Commission seeking approval under 10 V.S.A., Chapter
151 (Act 250) for a ten-lot residential subdivision of a
six-acre tract located in Shelburne, Vermont. Only Flanders
and the property owner, Richard Collette, were listed as
co-applicants.

The project site plan depicts an access drive ("Windmill
Circle") to be constructed to serve the ten subdivided
lots. Windmill Circle would consist of a cul-de-sac, with
eight individual driveways connecting to the loop end and
two driveways connecting to the stem. Windmill Circle
would provide vehicular access to Windmill Bay Road, a
private drive running in an east-west direction which
provides access from Route 7 to property on the shores of
Lake Champlain. Exhibit #7.
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3.

4.

5.

6.

3-

Members of WBHA, an informal association composed of owners
of land served by Windmill Bay Road, are the fee owners of
a parcel of land ("the easement parcel") approximately 965'
long and varying in width between 50' and 65', which is
bordered on the west by a railroad right-of-way and on the
east by U.S. Route 7. Windmill Bay Road has been con-
structed on this parcel of land. Exhibit #2.

Applicant Collette is, apparently, the successor-in-interest
to members of the Fayette family who were the grantors of
the easement parcel to WBHA members. The warranty deed for
the easement parcel includes the following clause:

The Grantors [Fayettes] reserve for themselves,
their heirs and assigns, a right of way over this
parcel of land [the easement parcel] to be used
in common by the Grantors and Grantees [WBHA
members or their predecessors], their heirs and
assigns, except said right of way shall terminate
and be null and void upon the acceptance by the
Town of Shelburne, Vermont, of said parcel of land
as a public street.

Exhibit #l.

The project plan submitted by the Applicant proposes
limited construction on the easement parcel. An existing
ditch parallel to and south of Windmill Bay Road would be
improved with excavation of the ditch and installation of
stone fill. A culvert would be installed with stone
headwalls to convey drainage beneath the proposed Windmill
Circle. The access apron of Windmill Circle would lie, in
part, on the easement parcel. No other improvements to
Windmill Bay Road are proposed. Exhibit #9, Sheet SP-2.

The Applicant apparently requested permission from WBHA
members to perform the drainage ditch improvement work
referred to in Finding 5, but that permission has not been
granted. The Applicant apparently has an available alterna-
tive drainage option should permission not be granted by
WBHA. Exhibit #3.
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IV. CONCLUSIONS OF LAW

The first question we must decide is whether the
requirement that WBHA sign as a co-applicant has been
since the sufficiency of the application is no longer

waived,
at issue

once the Commission convenes a hearing on the merits./l/ EBR
10(B) directs the Board to issue guidelines on the type of
information and documentation that is necessary or desirable for
the review of applications under Act 250's ten criteria. EBR
10(D) authorizes the district coordinator not to accept an
application which is substantially incomplete. The purpose of
these rules is two-fold: the first is to ensure that other
parties (State of Vermont, municipality, regional planning
commission, etc.) will have sufficient information to assess
whether their interests may be affected by the projects, and
to determine whether they should participate in the hearings.
The second purpose is to ensure that once the hearing process
gets underway, it will function smoothly without unnecessary
delays. The decision of a coordinator not to accept an
application is reviewable. However, once a hearing is convened
on the merits, the examination shifts to the merits of the case,
not the sufficiency of the application.

There is evidence that the District Commission had convened
the hearing simply to consider WBHA's motion to dismiss, and not
for the purpose of reviewinq the merits of the application. The
Applicant argues that the C&nmissionls site visit-constituted
the start of the review on the merits. For purposes of this
decision, the Board will assume that the hearing was convened
the merits.

on

/l/ EBR 10(D) states: An application that is incomplete in
substantial respects shall not be accepted for filing by the
district coordinators, and therefore shall not initiate the time
and notice requirements of the Act and these Rules. A
coordinator's decision that an application is substantially
incomplete is an advisory opinion subject to review as provided
for in Rule 3(C) of these Rules. Once a district commission
convenes a hearing on the merits of an application, the
application is deemed to be complete and a subsequent appeal may
be had only on the merits of the application, not on its
sufficiency.
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The purposes behind EBR 10(A) requiring the record owner(s)
of any involved land to be co-applicants are quite different
from the purposes behind EBR lO(D)./2/ A major purpose of EBR
10(A) is to ensure that any permit conditions imposed by a
Commission or the Board will be enforceable./3/ The enforce-
ability of a permit must not depend upon the ability of the
permit holder to secure the consent of another landowner. If,
for example, an applicant proposed that sludge from the
applicant's sewage treatment plant would be stored and spread on
lands not owned by the applicant himself, the Commission should
require that the owner of the sludge site join as a co-applicant
in the proceedings. Otherwise, the enforceability of any permit
conditions aimed at controlling impacts arising from sludge
deposition could be open to question.

The issue of who should co-sign an application may be
raised at any time during the permit application proceedings.
The Applicant's reliance upon Rule 10(D) is misplaced. The
limitations of that rule are applicable to the application's
deficiencies in the descriptive material addressing the criteria
of 5 6086(a). It does not preclude the Commission from
determining during the course of a proceeding that other parties

/2/EBR 10(A) states: (A) An application shall be signed
by the applicant and any co-applicant, or an officer or
duly-appointed agent thereof. The record owner(s) of the
tract(s) of involved land shall be the applicant(s) or
co-applicant(s) unless good cause is shown to support waiver of
this requirement. The application shall list the name or names
of all persons who have a substantial property interest, such as
through title, lease, purchase or lease option, right-of-way or
easement, in the tract or tracts of involved land by reason of
ownership or control and shall describe the extent of their
interests. The district commission or board may, upon its own
motion or upon the motion of a party, find that the property
interest of any such person is of such significance that the
application cannot be accepted without their participation as
co-applicants.

/3/The other objectives of EBR 10(A) are to ensure that the
owner of lands involved in subdivision or development have
consented to such activity, since without such consent substan-
tial resources could be wasted in the review process: to ensure
that persons with a substantial interest in the involved lands
have an opportunity to participate in the permit proceedings;
and to define the scope of review with respect to some of the
S; 6086(a) criteria (for example, Criterion 9(B) requires a
finding that no other non-agricultural lands are owned by the
applicant which are suited to the subdivision or development
purposes).
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have a substantial interest in "involved land," as defined by
EBR 2(F), and that such parties must be made co-applicants in
order to ensure the enforceability of any permit that may be
issued.

We conclude, therefore, that the Commission may properly
consider the question of whether WBHA must be a co-applicant,
regardless of whether it has already convened a hearing on the
merits.

The next issue is whether the requirement of the record
owners' signatures should be waived upon a showing of good cause
under EBR 10(A). We conclude that good cause exists in this
case for waiving, at least preliminarily, the requirement that
WBHA members sign as co-applicants. In conducting a cursory
review of Exhibit #l, it appears that the Applicant has a
right-of-way interest in Windmill Bay Road. WBHA asks us to
look beyond the deed and conduct proceedings in the nature of a
quiet title action to determine the precise scope of the
easement interest of the Applicant./$/ WBHA further asks us to
refer to Vermont case law in an effort to define the scope of
the easement. Such an inquiry is far beyond the bounds of this
Board's jurisdiction, and should be left to the courts. We have
previously declined to arbitrate property disputes and we
decline to do so in this case. See Re: Green Mountain Stock
Farm, Application #3R0359-l-EB issued October 12, 1983.

We further conclude that the objectives underlying EBR
10(A) do not require, at least at this point in the proceedings,
that the WBHA members be co-applicants. Substantially all of
the construction activities would take place on lands owned by
Flanders and Collette. The drainage improvements within the
roadway shoulder may not be a necessary component of the project
and, assuming that the Applicants do have an easement interest
in Windmill Bay Road, installation of a driveway apron would
appear to be a necessary step towards exercise of that interest.

Furthermore, the Board sees no substantial reason why any
conditions which the Commission might impose with regard to the
Road would not be fully enforceable against the Applicant. If,
for example, the Commission concluded that the installation of a
stop sign at the entrance of the Road was necessary to prevent

/4/ WBHA's memorandum of law in support of the motion to
dismiss states: "The essence of this dispute is the extent to
which the applicant may use the right of way and the extent to
which the right of way can be transferred to purchasers of lots
in the subdivision." WBHA, therefore, concedes that the Appli-
cant does own right-of-way interests; the only issue is the
scope of those interests.



Flanders Building Supply, Inc. - #4C0634-EB
Findings of Fact, Conclusions of Law and Order
Page 7

unsafe traffic conditions (Criterion 51, the Applicant would
have to bear the entire initial cost of installation in order to
comply with the permit. Any right the Applicant might have to
seek contribution from the WBHA owners would be a matter for
negotiation or the courts.

The District Commission may find during the course of
further proceedings that enforceable conditions can be imposed
only if WBHA members are joined as co-applicants. If so, it may
reconsider the question of whether to dismiss or deny the
application at that time. However, on the basis of evidence now
before the Board, such a judgment is premature. It is far from
certain based upon the existing record that the objectives
identified above require WBHA members to join the application.
It is entirely plausible that their participation would not be
necessary to the review of the pending application or to the
enforcement of appropriate conditions, should a permit be
issued.

v. ORDER

The WBHA Motion to Dismiss is denied without prejudice, and
the case remanded to the District #4 Environmental Commission
for further proceedings. The Commission may, on the motion of a
party or on its own motion, reconsider requiring WBHA to be
co-applicants should the record of the permit application
proceeding, at some future date, establish a basis for the
Commission to exercise the authority provided by the final
sentence of EBR 10(A), or if it finds that necessary permit
conditions would be unenforceable
applicants alone.

against the original

Dated at Montpelier, Vermont
1985.

this 18th day of October,

VERMONT ENVIRONMENTAL BOARD

n
By:

Elizabeth Courtney
Jan S. Eastman
Samuel Lloyd
Roger,N. Miller
Donald B.'Sargent


