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DISMISSAL ORDER

This proceeding concerns an appeal by John Larkin, Inc. ("Larkin") from a
decision by the District 4 Environmental Commission (“Commission”) in which
the Commission denied Larkin's application for a condominium development.

I. PROCEDURAL SUMMARY

On October 28, 1999, Larkin filed Land Use Permit Application #4C0626-
6C with the Commission seeking authorization to construct two 3-story
residential condominium structures with 18 units in each building (36 units total)
to be served by municipal water and sewer utilities; the application also sought
permission for the placement of approximately 5 feet of fill material over the
building site, construction of a stone rip-rap revetment on the west (Lake
Champlain) side of each building, construction of 24 subsurface parking spaces
beneath each building and 24 surface parking spaces (72 parking spaces total)
and installation of new landscape materials (the "Project").  The Project is known
as "The Haven at Northshore" and is located at the terminus of North Avenue
Extension in the City of Burlington on an 18.16-acre parcel of land that directly
abuts Lake Champlain and is located west of the City of Burlington bicycle path.

On January 11, 2001, the Commission issued Findings of Fact,
Conclusions of Law, and Order ("Decision") denying the application for the
Project.

On February 9, 2001, Larkin filed an appeal with the Vermont
Environmental Board ("Board") from the Decision alleging that the Commission
erred in its conclusions concerning 10 V.S.A. §§6086(a)(1)(F), (8), (8)(A), and
(9)(K).

On April 3, 2001, Larkin, through its attorney, Matthew T. Daly, Esq., filed
a motion to dismiss this matter, stating that it intended to pursue reconsideration
before the Commission, pursuant to EBR 31.  No party or person filed a
Memorandum in response to this motion within the fifteen day time period
provided pursuant to EBR 12(F).
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On April 19, 2001, Board Chair Marcy Harding issued a Proposed
Dismissal Order.  The said Order stated that, pursuant to Environmental Board
Rule 16(B) it would be binding on all parties, and a final Dismissal Order would
be issued, unless the parties filed objections to the proposed dismissal on or
before April 30, 2001.  No objections were filed. 

II. DISCUSSION

The Board and district commissions are charged to protect and conserve
the lands and environment of the state.  1969 Vt. Laws, No. 250 §1 (Adj. Sess.).
An administrative agency has discretion to reject a withdrawal or dismissal of an
appeal if it would prejudice the public interest that the agency is charged to
protect.  Ronald L. Saldi, #5W1088-1-EB, Memorandum of Decision at 3 (Oct. 1,
1996); and see Rockwell Park Associates and Bruce J. Levinsky, #5W0772-5-
EB, Dismissal Order (Feb. 17, 1994); H.A. Manosh Corp., Declaratory Ruling
#247 (Dec. 13, 1991).

Allowing dismissal of the appeal in this matter will not prejudice the public
interest that the Board is charged to protect.  The Commission denied Larkin's
permit application, which, absent a timely request for reconsideration filed with
the Commission, will become final with this dismissal.  The interests of the public
are therefore adequately protected.

III. ORDER

1. Larkin’s appeal is dismissed.

2. Jurisdiction is returned to the District 4 Environmental Commission.

Dated at Montpelier, Vermont this 1st day of May 2001.

ENVIRONMENTAL BOARD

_/s/Marcy Harding______________
Marcy Harding, Chair


