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‘\ 10 V.S.A., Chapter 151

RE: Homer and Marie DuBois by Findings of Fact and
John P. Maley, Esq. and Conclusions of Law

Geoffrey Fitzgerald, Esq. and Order
Sylvester & Maley, Inc. Application #4C0614-3-EB
P.O. Box 1053
Burlington, VT 05402

This decision pertains to an appeal filed with the Environ-
mental Board on September 3, 1987, by Homer and Marie DuBois
from the August 7, 1987 decision of the District #4 Environ-
mental Commission that denied the Applicants' proposal to
create a 95-lot residential subdivision off Hinesburg Road in
South Burlington, Vermont. The issues raised on appeal are
whether the project complies with 10 V.S.A. S 6086(a)(l)(B) and
(9) (B) l

On October l,.I987, a prehearing conference was convened
in Burlington by Acting Chair Jan S. Eastman and on October 14
a Prehearing Conference Report and Order was issued.

On November 17, 1987, the Board convened a public hearing
in South Burlington. The following parties participated in the
hearing:

Homer and Marie DuBois (Applicants) by John P. Maley, Esq.
and Geoffrey Fitzgerald, Esq.

Vermont Department of Agriculture (Department) by Frederic
Emigh, Esq. and Amy Jestes

City of South Burlington by Dick Ward.

At the close of the testimony, the Applicants requested of the
Board a ruling on whether the site contains primary agricul-
tural soils before proceeding with a hearing on the substantive
issues of Criterion 9(B).

On November 24, the Board issued a Memorandum of Decision
in which it ruled that the site contains primary agricultural
soils as defined in i0 V.S.A. S 6001(15).

A second prehearing conference was convened by Chairman
Leonard U. Wilson on December 22. On December 30, a second
Prehearing Conference Report and Order was issued. On Janu-
ary 22, the parties filed an agreed statement of facts with
regard to the testimony provided at the November 17 hearing
relevant to the substantive issues in Criterion 9(B).

On February 9, 1988, an administrative hearing panel of
the Board convened a public hearing in South Burlington. The
following parties participated in the hearing:
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Homer and Marie DuBois by John P. Maley, Esq. and Geoffrey
Fitzgerald, Esq.

Vermont Department of Agriculture by Frederic Emigh, Esq.
and Amy Jestes

The panel recessed the hearing pending the filing of
proposed findings and legal memoranda by the parties and a
review of the record and preparation of a proposed decision by
the hearing panel. On February 26, the Applicants filed

1 proposed findings of fact and a memorandum of law and the
Department filed a memorandum regarding the interpretation of
10 V.S.A. S 6086(a) (9)(B) (i). A proposed decision was sent to
the parties on April 19, 1988, and the parties were provided an
opportunity to file written objections and present evidence
before the full Board. On April 28 the Applicant filed a

1 response to the proposed decision. No party having requested
oral argument, on May 3, following a review of the proposed
decision, the evidence presented, and the written objections,
legal memoranda and oral arguments of the parties, the Board
declared the record complete and adjourned the hearing. This
case is now ready for decision. The following findings of fact
and conclusions of law are based exclusively upon the record
developed at the hearing. To the extent the Board agreed with
and found necessary any findings proposed by the parties, they
have been incorporated herein; otherwise, said requests to find
are hereby denied.

I. ISSUES IN THE APPEAL

The Applicants were denied a permit to subdivide 95
additional lots on a 93-acre tract of land on the west side of
Hinesburg Road in South Burlington, on which they previously
received approval to. subdivide 50 lots. In a motion to
reconsider, the Applicants offered permanently to protect from
future development approximately 33 acres of a previously-
approved 57-lot subdivision on the east side of Hinesburg Road.
The motion for reconsideration was also denied. The Commission
could not make positive findings under Criterion l(B) because
the City of South Burlington had not guaranteed sewer and water
capacity for the 95 lots. With respect to Criterion 9(B), the
Commission found that the site contains primary agricultural
soils, that the project would significantly reduce the agricul-
tural potential of those soils, and that the Applicants did not
meet their burden of satisfying the four subcriteria. The
Commission could not find that the Applicants' offer to protect

the lands across the road was sufficient mitigation, because
those lands are already protected from future development by
the terms of Land Use Permit #4CO530-1.
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Since the Commission's decision, the City has decided it
will be able to allocate water and sewer capacity to serve the
95 lots. The City's position on Criterion 9(B) is that the
City has no agricultural lands. The State took no position in
the appeal, but offered to provide information to the Board to
clarify the matters at issue with respect to Criterion 9(B).

II.

1.

2.

3.

4.

FINDINGS OF FACT

In April, 1984, Homer and Marie DuBois filed an applica-
tion for approval to subdivide an 86-acre parcel they
owned on the east side of Hinesburg Road in South Burling-
ton ("Ledgeknoll"). The Commission found that 60% of the
property contained primary agricultural soils. In July,
1984, the District Commission issued Land Use Permit
#4CO530-1 that approved the subdivision of 33 acres into
57 residential lots. The permit was contingent upon the
Applicants' maintenance of the undeveloped primary
agricultural soils "in a manner which renders these soils
continually available for agricultural production," and
the reservation of an agricultural corridor to provide
continued access to the remaining agricultural lands on
this property and adjacent agricultural lands.

In March, 1985, Homer and Marie DuBois filed an applica-
tion to subdivide a 93-acre tract of land on the west side
of Hinesburg Road, across from their previously approved
subdivision, into 145 lots ("Butler Farms"). In
September, 1985, the District Commission issued Land Use
Permit #4CO614-1 for the subdivision of 50 lots. The
Commission found that the Butler Farms parcel contained 53
acres of primary agricultural soils, that the 95-lot
subdivision would significantly reduce the agricultural
potential of the primary agricultural soils, and that it
had not been planned to minimize this reduction, but that
the subdivision of 50 lots would not significantly reduce
the agricultural potential of the soils.

In November, 1986, Homer and Marie DuBois filed an
application for approval to subdivide 95 additional lots
on the Butler Farms property. The plan for the subdivi-
sion was the same that had been rejected by the District
Commission in 1985, and it was again denied, for the same
reasons as before. See Findings of Fact #4CO614-2.

In May, 1987 the Applicants filed for reconsideration,
offering to maintain 33 acres of undeveloped primary
agricultural soils across the road as continually
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5.

6.

7.

8.

9.

10.

11.

12.

13.

14.
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available for agricultural production. These 33 acres are
part of the 57-lot Ledgeknoll subdivision previously
approved in Land Use Permit #4CO530-1. The District
Commission denied the reconsideration request because,
among other reasons, it found that the project had not
been redesigned to minimize the reduction of the
agricultural potential of the primary agricultural soils
and that development of the 33 acres offered as mitigation
is already restricted by Land Use Permit #4CO530-1. The
Applicants appealed from this decision.

The Applicants propose to create a 95-lot subdivision on
the 93-acre Butler Farms property on the westerly side of
Hinesburg Road in South Burlington, Vermont.

The Applicants purchased the Butler Farms property
approximately 30 years ago and operated a dairy farm on
the property until approximately 10 years ago.

Approximately 53 acres of the Butler Farms property are
Vergennes Clay soils which are suitable for growing hay
and corn. Hay has been regularly cut on the property.

The Vergennes clay soils on the property are contained in
one contiguous area.

The slope of the land containing the Vergennes Clay soils
ranges from 3% to 8%.

Fifty lots on the Butler Farms property were previously
approved. Approximately 16 acres of primary agricultural
soils were developed.

The 95 additional proposed lots would be located on the
remainder of the Butler Farms property. Except for eight
acres of primary agricultural soils that would be reserved
as open space along Hinesburg Road, the project would
cover all the primary agricultural soils on the property.

The Applicants were required by the City of South
Burlington to leave open a strip of land along Hinesburg
Road in the event that the City decides to widen the road
in the future.

The fair market value of the Butler Farms property is at
least $966,980.

No farmers in the area are interested in leasing the
property for use in their agricultural operations or in
purchasing hay cut on the property.
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15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

The property is zoned for agricultural and rural
residential development with a minimum lot size of 10
acres. A density of 2 units per acre is allowed, however,
with a planned unit residential development. The current
proposal is for 95 single family lots of approximately
one-third to one-half acre.

In planning the subdivision, the Applicants considered
several designs, all of which involved substantially
covering the entire property with single family lots.

The project as proposed would result in the loss of 45
acres of primary agricultural soils, or almost 85%.

The Applicants decided that the only viable market for
residential housing was for single family houses. The
Applicants did not conduct or consider any market studies.

The South Burlington Planning Commission indicated
informally that they would not approve condominiums or
duplexes and recommended that the Applicants develop
detached, single-family lots.

The subdivision is subject to Protective Covenants, signed
by the Applicants, which prohibit the erection of any
buildings other than detached, single-family dwelling
units with maximum height 2% stories.

The Applicants did not investigate whether they could
obtain a reasonable return on fair market value through
alternative uses of the land, other than agricultural
uses, that would not significantly reduce the agricultural
potential of the soils.

The Applicants own a go-acre tract of land in the
Williston-St. George area, some of which contains primary
agricultural soils. No municipal sewer or water exists at
that site.

There are several working farms within several miles of
the Butler Farms property, but the farmers are not
interested in leasing or otherwise using the property for
agricultural purposes.

The Applicants extended the municipal sewer and water
lines when they developed the 50 lots on the Butler Farms
property.

The City of South Burlington has sufficient capacity in
its sewage treatment plant to accept the sewage flows from
the 95 proposed house sites.
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IV.

6

CONCLUSIONS OF LAW

The Board will not consider the 33 acres of undeveloped
primary agricultural soils on the Ledgeknoll property as part
of this application. Ledgeknoll and Butler Farms are two
separate properties: Ledgeknoll was approved and developed
without any intention that the property across the road would
be included. The Commission was able to make a positive
finding under Criterion 9(B) because 33 acres of primary
agricultural soils were being left undeveloped. Since the
permit authorizing the development of 57 lots at Ledgeknoll was
issued contingent upon the preservation of 33 acres of primary
agricultural soils on that property, it is not now appropriate
to consider that preservation of these soils should provide
mitigation for the development of almost all the primary
agricultural soils on a separate site. The Board has therefore
removed from this application the number #4CO630-2 that was
assigned to the reconsideration request for application
#4CO614-3.

The definition of primary agricultural soils is contained
in 10 V.S.A. S 6001(15):

"Primary agricultural soils" means soils which
have a potential for growing food and forage
crops, are sufficiently well drained to allow
sowing and harvesting with mechanized equipment,
are well supplied with plant nutrients or highly
responsive to the use of fertilizer, and have few
limitations for cultivation or limitations which
may be easily overcome. In order to qualify as
primary agricultural soils, the average slope of
the land containing such soils does not exceed 15
percent, and such land is of a size capable of
supporting or contributing to an economic
agricultural operation. If a tract of land
includes other than primary agricultural soils,
only the primary agricultural soils shall be
affected by criteria relating specifically to such
soils.

The Board concludes that the Butler Farms property
contains 53 acres of primary agricultural soils. There is
no dispute that the Vergennes soils on the site have the
potential for growing crops and that they otherwise satisfy
the physical characteristics in the definition. Furthermore,
given that there is a relatively large amount of primary
agricultural soils on the site and that these soils are
located in a contiguous block, the Board believes that the
land containing these soils is of a size capable of
supporting or contributing to an economic agricultural
operation.
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Once the Board determines that a site contains primary
agricultural soils, the applicant has the burden of
demonstrating compliance with Criterion 9(B). The first
issue to be addressed is the threshold determination of
whether the subdivision will significantly reduce the
agricultural potential of the soils. The Board believes
that the meaning of "potential" in the statute requires a
consideration of whether the design and location of the
subdivision on the property will preclude agricultural use
of the primary agricultural soils and not whether
agricultural use of those soils is likely in light of
current economics and surroundins land uses. See Re:
Flanders Lumber Company, Land Use Permit #4C0695-EmApril
18, 1988).

The Board concludes that the subdivision will
significantly reduce the agricultural potential of the
primary agricultural soils. The Butler Farms property
contains 53 acres of primary agricultural soils. The
Applicants' proposal involves using 45 acres of the primary
agricultural soils, or 85%, in the development. Covering
the property with house sites, roads, and utilities clearly
will destroy the potential of these soils for any future use
in agriculture.

Since the Board concludes that the subdivision will
significantly reduce the agricultural potential of the
primary agricultural soils, in order to be granted a permit
the Applicants must demonstrate compliance with the four
subcriteria of Criterion 9(B). The Board concludes that
the App,licants have failed to meet their burden of proof
with respect to two of the subcriteria.

Subcriterion (i) requires the Applicants to prove that
they can realize a reasonable return on the fair market
value of their land only by devoting the primary
agricultural soils to uses which will significantly reduce
their agricultural potential. Sufficient information must
be provided by an applicant on this issue. An estimate of
the fair market value of the land must be submitted. An
applicant must consider alternative uses of the land which
will not significantly reduce the agricultural potential of
the primary agricultural soils located on the site and must
provide information on those alternatives. An applicant
should then compute the financial return or the return on
his investment on each of the various alternatives. These
returns must then be related to the fair market value of the
land and a calculation made of the rate of return. The
Board or Commission can then make a judgment as to whether
this rate of return (the return on alternative projects
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related to the fair market value of the land) is reasonable.
Evidence of what is a reasonable return for each specific
proposal should also be presented to aid the Board or
Commission in its evaluation. A comparison between the
return on the proposed project and the fair market value of
the land which is the project site is not necessary.

As stated above, this subdivision as proposed will
significantly reduce the agricultural potential of the
primary agricultural soils. The Applicants presented
evidence on the fair market value of the land and testified
that they would not receive a reasonable return on fair
market value were the land to be devoted to agricultural use
and the Board accepts these contentions.

However, the Applicants have not presented adequate
evidence to persuade the Board that there are no other
possible uses of this land that would result in less of a
reduction of the primary agricultural soils. The Applicants
contend that they considered several alternative designs for
the subdivision. All of these subdivision designs, however,
cover most of the 93 acre tract and reduce the agricultural
potential of most of the primary agricultural soils. No
effort has been made to design a residential subdivision
that leaves a substantial portion of the primary agricultural
soils undeveloped. The 15 acres of open space reserved on
the plan contain only 8 acres of primary agricultural soils
and were required by the City for its use in the event it
decides to widen Hinesburg Road. No evidence was presented
to the Board with respect to whether the Applicants could
realize a reasonable return on the fair market value of the
land without destroying the majority of the primary
agricultural soils on the site. Without such information,
the Board is unable to conclude that the Applicants can
realize a reasonable return on fair market value of their
land only with this particular subdivision design./l/ The
Board concludes, therefore, that the Applicants have failed
to satisfy their burden of proof with respect to
subcriterion (i).

/l/The Applicants' argument that they can develop only
detached, single family lots because the City of South
Burlington Planning Commission told them, in informal
discussions, that they should, is not persuasive. No
evidence was presented that any other type of subdivision
would be prohibited by the City. The Applicants' argument
that they are bound by covenants to develop only lots for
detached, single-family houses is weakened by the fact that

(footnote continued next page)
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In reaching this conclusion, the Board is not requiring
formal application for local approval of various alternative
uses. However, background information on the alternative
site designs considered relative to minimizing the impacts
on primary agricultural soils, and the reasons for their
rejection, must be presented as part of the Act 250
application process.

The Board concludes that the Applicants have satisfied
subcriterion (ii) because they do not own or control any
nonagricultural or secondary agricultural soils which are
reasonably suited to this purpose.

With respect to subcriterion (iii), the Board again
concludes that the Applicants have not met their burden. 'As
discussed above, the subdivision has not been planned to
minimize the reduction of agricultural potential of the
soils. Detached single family homes on separate lots are
the antithesis of cluster planning and do nothing to
economize on land usage for the purpose of minimizing the
reduction of the agricultural potential. Furthermore, the
high density proposed may not be reasonable for a property
that consists of more than 50% primary agricultural soils.
Finally, the Applicants have not made reasonable efforts to
analyze the site and the needs of the area, despite their
argument that use of 85% of the primary agricultural soils
is "reasonable planning and design."

The Applicants have demonstrated compliance with
subcriterion (iv) by producing sufficient evidence that the
subdivision will not interfere with or jeopardize the
continuation of agriculture or forestry on adjoining lands.
Several farmers testified that they have no need for the
Butler Farms property in their agricultural operations.
Since water and sewer lines already exist at the site, the
concern that extension of such utilities would jeopardize
farming in the area does not exist here.

The Board concludes that the project complies with
Criterion l(B) based upon the City's assurance that it will
allocate sewage capacity sufficient to serve 95 lots.

/I/ (continued) the Applicants created this situation by
their own imposition of this requirement in the deeds. The
Board, however, is not bound by the covenants and believes
that the Applicants do not satisfy this subcriterion simply
by imposing a covenant.
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Based upon the Findings of Fact and Conclusions of Law
stated herein, the Board concludes that the proposed
subdivision described in land use permit application
#4CO614-3  will be detrimental to the public health, safety
and welfare with respect to Criterion 9(B). The Board
therefore denies the application pursuant to the authority
of 10 V.S.A. S 6086.



Homer and Marie DuBois
Application #4C0614-3-EB
Findings of Fact and
Conclusions of Law and Order
Page 11

v. ORDER

Land use permit application #4CO614-3 is hereby denied.

Dated at
1988.

Montpelier, Vermont this 18th day of May,

ENVIRONMENTAL BOARD

i!!6i&zti&r
Leonard/U. Wilson, Chairman
Ferdinand Bongart;
Lawrence H. Bruce, Jr.
Jan S. Eastman
Roger N. Miller

Member dissenting:
Arthur Gibb

FF 4C0614-3-EB (16)


