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Re:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Trapper Brown Corporation
Application #4C0582-15-EB
Revocation Petition #4CO582

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision, dated December 23, 1991, pertains to an
appeal filed by Munson Earth-Moving Corporation (MEMC) from
a decision of the District #4 Environmental Commission
granting a permit amendment to Trapper Brown Corporation
(TBC) to construct a 49,000 square foot service center for
Green Mountain Power Corporation (GMP) on Lot #3 at the
Sunderland Hollow Industrial Park in Colchester. This
decision also pertains to a revocation petition filed by
MEMC concerning alleged violations of Land Use Permit
64CO582 and its amendments that authorize construction of
then Industrial Park. The parties stipulated to consolidat-
ing the appeal and the revocation proceedings.

I. SUMMARY OF PROCEEDINGS

In its original notice of appeal, MEMC stated two
objections: 1) that because GMP intended to store hazardous
waste at the site, the District Commission should not have
issued a permit without reviewing the intended use of the
building, and 2) that the project violates the Colchester
Master Plan.

In its revocation petition, MEMC claims that the site
plans for the original permit for the industrial park and
subsequent amendments show a 60-foot wide right-of-way
through the industrial park to MEMC"s lot, and construction
of the GMP building in the right-of-way therefore violates
the permit.

The Chairman of the Board convened a preliminary
hearing on January 5, 1989, at which the parties agreed to
waive an evidentiary hearing, submit a stipulated statement
of facts, and consolidate the appeal and revocation
proceedings. A proposed decision was subsequently issued.
At the request of the parties, the Board stayed the
proceedings pending a decision on TBC's amendment applica-
tion to the District Commission for permission to operate a
hazardous waste facility. After issuance of the permit
amendment, a second prehearing conference was held. The
parties agreed that the permit amendment rendered the first
appeal issue moot, and that the remaining issue for
resolution in the appeal proceeding is whether the
application conforms with the Colchester Master Plan.
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On June 30, 1990, the parties filed a stipulation of
evidence for the appeal and the revocation proceedings.
Oral argument was scheduled but continued at the request of
the parties. On January 28, 1991, MEMC filed a brief; on
February 5, TBC filed a memorandum; on February 25 GMP filed
a reply brief; and on February 28 TBC filed a reply
memorandum. The Board convened a hearing for oral argument
on March 6, 1991, with the following parties participating:

TBC by Gregg H. Wilson, Esq.
MEMC by Marc B. Heath, Esq.
GMP-by Peter H. Zamore, Esq.

At the hearing, Board Member Charles F. Storrow stated
that as Acting Chairman of the District Commission he
reviewed and approved TBC's application for an amendment to
authorize the construction and use of buildings for
hazardous waste storage in conjunction with GMP's building
on Lot #3. No parties objected to his participation in this
matter.

Following the hearing, the Board conducted a delibera-
tive session. This matter is now ready for decision. To
the extent any proposed findings of fact and conclusions of
law are included below, they are granted; otherwise, they
are denied.

II. ISSUES

1. Whether the construction of the GMP building is in
conformance with the Colchester Master Plan pursuant to
10 V.S.A. § 6086(a)(lO)  (Criterion 10).

2. Whether TBC has violated Land Use Permit #4CO582
by not providing a right-of-way across GMP's lot, when a
right-of-way was apparently shown on plans approved by the
District Commission in conjunction with prior permits for
the development of TBC'S industrial park.

III. FINDINGS OF FACT

1. On November 15, 1988, District #4 Environmental
Commission issued Land Use Permit Amendment #4CO582-15
(the permit amendment) to TBC, authorizing TBC to
construct a 49,000 square foot service center for GMP
on Lot #3 at the previously-approved Sunderland Hollow
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2.

3.

4.

Industrial Park (the Industrial Park). On December 27,
1989, subsequent to construction of the building, GMP
acquired the parcel from TBC.

MEMC owns a IlO-acre parcel of land adjacent to Lot #3.
MEMC purchased its lot in 1968 for investment purposes.
At the time of purchase, the parcel was landlocked with
no legal right-of-way. Included in MEMC's deed was a
leased right-of-way which has expired. The riqht-of-
way was an extension of Acorn Lane, a public street,
that ends in a cul-de-sac on Lot #3. GMP constructed
its service building in the location approved by the
District Commission in the permit amendment, which is
on the former right-of-way.

The Colchester Town Master Plan that was in effect when
the application for construction of the GMP building
was filed with the District Commission on May 12, 1988
was first adopted on June 25, 1981 and last adopted on
April 30, 1986.

The Master Plan includes the following statements
applicable to this project:

Some of the problems cited in the
1975 Master Plan, such.as available
sites, were addressed by creation of
. . . Sunderland Woods Industrial.Park as a
private venture on Route 7.

Id. at 24.

The following specific
recommendations are urged to foster
continued economic development in
Colchester.

1. It is recommended that
commercial opportunities be
expanded by the following:

. . .

C. Create a commercial area
westerly of the intersection
of Routes I and Blakely Road.
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5.

6.

7.

8.

Developed in conjunction with this
residential area is a 54-acre industrial
park [TBC's] which will provide expan-
sion areas for local industries in the
near future.

d. at 38.

Land Use Permit #4CO582 (the permit), issued to
Sunderland Hollow Land Company on June 8, 1984 (and
subsequently transferred to TBC), approved the
construction of 1,400 feet of roadway and utilities and
the subdivision of Lots #l, 2, 3, 7, and 10 through 17
of the Industrial Park now owned by TBC.

Condition 1 of the permit requires the project to be
completed in accordance with the plans stamped
"approved." Condition 4(l) of the permit required
completion of the project in accordance with a site
plan dated January 31, 1984 (sheet 2) prepared by
Trudell Consulting Engineers, Inc. (the site plan) and
stated that "no changes shall be made to the approved
plan without prior written approval from the Agency of
Environmental Conservation."

The site plan shows Acorn Lane extending into the
Industrial Park from Oak Circle and ending at a cul-
de-sac within the Industrial Park. A "60' ROW FOR
FUTURE STREET" is indicated on the plan leading from
the cul-de-sac to the northwesterly property boundary
with MEMC's land. The site plan was revised on
August 10, 1984. The revised site plan shows a "FUTURE
ROAD ROW" leading from the cul-de-sac at the end of
Acorn Lane to MEMC's propery.

In 1987 TBC filed an amendment application seeking
approval for construction of buildings on Lot #3 and
reduction in the width of the road serving Lot #3. The
District Commission declined to approve reduction in
the width of the~road, and stated: "The Commission has
found that the application would be approvable if the
road serving these buildings were constructed to
municipal standards." Memorandum to parties dated
March 9, 1987.
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III. CONCLUSIONS

A. The Anneal

MEMC claims
the GMP does not

OF LAW

that the approval of the construction of
conform with the Master Plan because the

Master Plan "recommends I* MEMC's property for development and
without a right-of-way the property cannot be developed.
MEMC also argues that the Master Plan is violated because
the absence of a right-of-way to its property violates the
Colchester subdivision regulations which are referred to in
the Master Plan.

The Board disagrees with both of MEMC's assertions.
There is nothing in the Master Plan that would even suggest
that construction on Lot #3 of the Industrial Park would
violate that Plan. The Master Plan states that the area in
which the Industrial Park is located is a good place for
industrial development. It does not state or even imply
that Lot #3 of the Industrial Park may not be developed
without the granting of a legal right-of-way to MEMC.

With regard to the reference to the Colchester
subdivision regulations in the Master Plan, Criterion 10
requires the Board to review conformance of a project with
the town plan, not the subdivision regulations. Mere
reference to the subdivision regulations in a town plan does
not authorize the Board to review the subdivision regula-
tions.

.The Master Plan speaks favorably of the location of the
Industrial Park, and contains no language that would
prohibit construction of a service center for GMP. The
Board therefore concludes that the construction of a
building for GMP as authorized in the permit amendment
complies with Criterion 10.

B. The Revocation Petition

Board Rule 38(A)(2) states that a permit may be revoked
for violation of "the terms of the permit or any permit
condition, the approved terms of the application, or the
rules of the board . . . .‘I

MEMC contends that elimination of the right-of-way
shown on plans filed with the District Commission and
incorporated into the permit violates the condition in the
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permit that requires construction of the Industrial Park as
shown on the plans. MEMC claims that a right-of-way must be
constructed because one was shown on the plans.

The Board concludes that the permit has not been
violated. The Board agrees that plans submitted with an
application and approved by a district commission as part of
the approved project are considered part of the permit, and
violation of such plans may be grounds for permit
revocation. Re: Crushed Rock, Inc., #lR0489-EB, Findings of
Fact, Conclusions of Law and Permit Revocation Order at ll-
12 (Oct. 17, 1986). That only applies, however, to those
aspects of plans that support the application for a permit.
It does not compel conveyance of a right-of-way for the
convenience of a neighbor without a connection between the
right-of-way and compliance with any of the ten criteria at
10 V.S.A. § 6086(a). That is, if the right-of-way were
necessary for access to the project that is the subject of
the application, such that it has a bearing on findings
under Criterion 5 with respect to traffic safety or
congestion, it would be relevant. In this case, however,
there is no connection between the notes and dotted lines on
the plans that indicate a future right-of-way running from
the cul-de-sac on Lot #3 to the property boundary with MEMC
and this project's compliance with the ten criteria. The
District Commission does not possess the authority to
require that an applicant provide a right-of-way, without a
finding that it is necessary for compliance with any of the
ten criteria.

In addition, a permit amendment was issued for
construction of the GMP building, based on revised plans
that did not show a right-of-way to MEMC's property and did
show a building in the former right-of-way. The amendment
supersedes~ conditions of the permit that is being amended,
to the extent conditions are inconsistent. Condition 1 of
the amendment states: "All conditions of Land Use Permit
#4CO582 and amendments are in full force and effect except
as amended herein." The authorization to construct a
building that would preclude the use of the right-of-way
clearly modifies any earlier plans that indicate otherwise.

MEMC asserts that the District Commission Specifically
rejected an earlier attempt to reduce the width of the road
serving Lot #3 from 60 to 30 feet. However, it is clear
from the'language in the memorandum referred to by MEMC that
the District Commission's action related to the road serving
the buildings to be constructed on Lot #3 rather than to any
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potential right-of-way beyond the buildings. As stated
above, whether or not there is a right-of-way leading from
Lot #3 to MEMC's property is of no concern to the District
Commission in its review of this application because it has
no relevance to compliance with any of the ten criteria.
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IV. ORDER

1. Based on the foregoing, the Board declines to
alter Land Use Permit Amendment #4CO582-15.

2. The Petition to Revoke Land Use Permit #4CO582 is
dismissed.

3. Jurisdiction is returned to the District #4
Environmental Commission.

Dated at Montpelier, Vermont this 23rd day of December,
1991.

ENVIRONMENTAL BOARD

Ferdinand Bongartz
Arthur Gibb
Samuel Lloyd
Charles F. Storrow
Steve E. Wright

a:tbc.dec(Slg)


