STATE OF VERMONT
ENVI RONVENTAL BQOARD
10 V.S. A, Chapter 151

RE. Brattleboro Chal et Mtor Fi ndi ngs of Fact, Conclu~
Lodge, Inc. sions of Law and order
Chalet Drive - Route 101 Land Use Permt Application
wilton, NH 03086 $#4C0581-EB

2ttn: K, Vern Cassidy
Director of Construction
and
C. w. Gegory
Nob Hill
Wl liston, VT 0549

This decision pertains to an appeal filed on August 3,
1984 with the Environnental Board ("the Board") by the
Agency of Environmental Conservation ("AEC") fromthe July 5,
1934 Findings of Fact, Conclusions of Law, and Land Use
Permt #4cc5¢l issued by the District #4 Environnental
Conmi ssion ("the Conmission"). That permt authorized the
Applicant to construct a four story, 103 room motcr |odge
W th driveways, parking, sw nmng pool, and rel ated
I nprovements, |ocated adjacent to Vernont Route 2A and
Interstate ¢3 in WIliston, Vernont.

Cn August 8, 1984, the Board notified the parties of
its intent to designate its Chairman to act as
admni strative hearing officer in this matter pursuant to
Board Rule 41 and 3 V.S. A §811. Having received no
objection, a public hearing was convened on Septenber 4,
1984 in Essex Junction, Vernont, with Margaret P. Garland
acting as hearing officer. The followi ng were present at
t he hearing:

Permittec Brattleboro Chalet Mtor Lodge, Inc. ("BCW")
by Julian CGoodrich, Esq. and Philip Dodd, Esq.;
Agency of Environmental Conservation by Dana
Col e- Levesque, Esq.:
Wl liston Planning Comm ssion by George Cerecke.

The hearing was recessed on Septenber 4th pending a
site visit by the Chairman, preparation or this proposal for
decision, a review of the record, and deliberation by the
full Board. A supplementary menorandum was filed by the
Applicant on Cctober 1. On Cctober 3, the Board heard oral
argument fromthe parties, determned the record conplete,
ang recessed the hearing. This matter is now ready for
decision. The following findings of fact. ¢ ccr. lusi
law are based upon the record devel oped at the hearing.
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. ISSUES IN THE APPEAL

The AEC appeal raises issues under the aesthetics
portion of Criterion a (10 V.S. A §6086(a) (8)). AEC stated
its position as follows: "The close proximty of the
proposed notor | odge to the scenic corridor, 1-89, and the
failure of the applicant to design the building so as to
reflect the scenic and natural beauty of the area create
[an] undue adverse aesthetic inpact."

The Permittee's position is two-fold. BCM first
argues that it need not secure a |land use permt under 10
V.S.A, Chapter 151 (Act 250) because the proposed project
is not a "devel opnent” as defined by the Act, In the
alternative, B bel i eves that the proposed notor |odge "is
an aesthetically Pleasin% bui I ding which fits in with the
| andscape, " satisfying the requirements of Criterion a.

The Pl anning Conm ssion reviewed the issue of aesthetic
I mpact when it considered the project under zoning byl aws
and concl uded that the notor | odge woul d not adverse %
i npact scenic vistas. The Planning Comm ssion was, there-

fore, in general support of the project.

|I.  JURISDICTIOWAL | SSUE

As we find below, the project involves the construction
of a 103 rocm motcr | odge and rel ated facilitLqﬁ.on an
approxi mately 4.5 acre tract in wiiliston. WIIliston has
adopt ed both pernmanent subdivision and zoning regul ations.
BCM. argues that its project does not constitute a
"devel opnent" as that termis defined by 1¢ V.S A §6001(3)
and, therefore, it need not secure a |and use permt. EC
argues that BCOML has waived this jurisdictional argunent by
its failure to raise the issue below and by its subm ssion
to the jurisdiction of the Conmission. | the alternative,
AEC argues that the project is a "development" as defined by
Board Rules 2 (A (3) and 2(M), both of which are a proper
interpretation of the statute.

10 V.S. A §6001(3) states, in pertinent part:

The word "devel opnent™ shall nean the construction
of housing projects such as cooperatives,
condom ni uns, or dwellings, or construction or .
mai nt enance of nobile hones or trailer parks, with
ten or nore units, constructed or maintained on a
tract or tracts of |and
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Board Rule 2(A)(3) defines the term "devel opnent” to
i ncl ude:

The construction of a housing project such as
cooperatives, apartments, condom niunms, detached
resi dences, construction or creation of nobile
hone parks or trailer parks, or conmercial
dwellings with ten or nore units constructed or
mai ntained on a tract or tracts of |and owned or
controlled by a person within a radius of five
mles of any point on any involved land within
any period of tinme after June 1, 1970.

Finally, Board Rule 2(M defines the term "conmerci al
dwel l'ing" as foll ows:

"Commercial dwelling" nmeans any building or
structure or part thereof, including but not
limted to hotels, nmotels, room ng houses,
nursing homes, dormtories an:i other places
for the accommodation of people, that is

i ntended to be used and occupied for hunman
habitation on a tempcrary or intermttent
basis, in exchange for paynent of a fee,
contribution, donation or other object having
value. The term does not include conventiona
resi dences, such as single fanily hones,

dupl exes, apartnents, condom niums or vacation
Bonps, occupi ed on a pernmanent. or seasonal

asi s.

The "housing project clause" found in 10 V.S A
§6001(3) includes a non-exclusive list of exanples: the
project types enunerated exenplify the sorts of construction
which qualify as "devel opnents" and projects not included in
the list which are simlar in character nonethel ess fal
w thin the definition. Furthernore, the statutory
definition, cpparently in an effort to fully articulate the
variety of qualifying projects, uses ternms which duscribe
forms of ownership (1.e. cooperative, condom niunm as well
as terms which provide a physical description (i.e.
dwel | ings, nobile homes, trailer parks). Therefore, we
conclude that the Legislature did not intend to limt its
housing definition to either narrow | egal or physical
characteristics. Finally, the definition does not
di stingui sh between pernmanent and transient housing:
condom ni uns, for exanple, are often offered on the renta
housi ng market for weekend or weekly occupancy.

Wth this view of the statute in mnd, we nust conclude
that a notor |odge with 10 or nore units constiviitc s a
"housing project"” and, therefore, a "development” wilaes n L
contenpl ation of the housing project clause. Mtor |odges
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are occupied as "dwellings" and, therefore, fall within the
pl ai n meaning of the housing project clause. See |n Re
Burlington Hcusing Authority, 143 Vt. 80, 83 (1983).

Further, Tike condomniuns, motor |odges can be occupied on
an intermttent, short-termbasis, or, |ike nore permanent
housi ng, they can be occupi ed for |onger periods. In short,

BCML's notor |odge proposal has characteristics simlar to
the specific housing types listed by exanmple in 10 V.S A
§6001(3). It is not determnative that "notor |odges' are
omtted fromthe housing project clause enumeration;/1/ it
Is determnative that notor |odges offer housing of a
character simlar to the types enunerated in the statute./2/

Furthernore, the BCM. proposal is clearly a
"devel opnent" as defined by the Board's Rules. The notor
lodge is a "comrercial dwelling": it is a notel intended
for human habitation on a tenporary or intermttent basis in
exchange for paynment of a fee. sec Rule 2(M. Because the
project involves 10 or nore units, the proposal is a
"devel opment” as defined by Rule 2{a) (3).

This Board and the District Conmm ssions were created by
the Legislature for the purpose of regulating |and use under
the provisions of Act 250 "... to protect and conserve the
| ands and the environnent of the state and to insure that
these lands and environment are devoted to uses which are
not detrinental to the public welfcre and interests ...."
Act No. 25C of 1969 (Adj. Sess.)', &l. In ternms of inpacts
on such values as air and water quality, traffic,
governnental services, aesthetics, agricultural soils,
energy conservation, utility costs, and |ocal or regional
pl an conformance, there is little logical basis for
di stingui shing between a notor |odge and a condom ni um
project or a trailer park./3/

/l/The statute also omts hotels, |odges, nursing
hones, room ng houses, |abor canps, dormtories, hostels,
and apartnment houses. V¥ believe these projects may also
share characteristics sufficiently simlar to those
enumerated in the statute to qualify as "housing projects.'

/271t is also inportant to note that notor |odges are
not anong the | and uses specifically-excluded fromthe
definition of developnent. See In re Baptist Fellowship of
Randol ph, Inc., Supreme Court Docket No. 83-380, filed
August 3, 1984.

/3/\n¢ note that at |east one condom ni um zed hotel has
been proposed in Verment. Should we agree with *he
Permttee's position, we would be left with the irvaticnal
result that two hotels with the sane potential inpacts woul d
not both be reviewed under Act 250.
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[11. CONSTI TUTI ONAL | SSUES

In a Menorandum filed with the Board on October 1
1984, BCM. raised fcr the first tine the question of the
constitutionality of Criterion 8 of 10 V.S A §6086(a).
BCML argues that Criterion 8 is unconstitutional for two
reasons:

1) "... the delegation of power to adm nister Act
250 provides no intelligible standards for interpreting the
subj ective concepts of "undue adverse effect,' 'scenic or

natural beauty,' and 'aesthetics.'"

2) "... Criterion Eight is unconstitutional because
it is so vague that it violates the Due Process d ause."

10 V.S. A §6086(a) (8) reads: "Before granting a
permt, the board or district commssion shall find that the
proposed subdi vi sion or devel opment: (8) WII not have an
undue adverse effect on the scenic «r natural beauty of the
area, aesthetics, historic sites or rare and irreplaceable
natural areas." In respect to the first alleged basis of
unconstitutionality, inproper delegntion, the Suprene Court
has stated that "such functions of the Legislature as are
purely and strictly legislative cannot be delegated." State

v. Auclair, 110 Wt. 147, 162 (1939). However, the Auclair
decision further stated:

Since legislation nmust often be adapted to
conpl ex conditions involving a host of
details, wth which the | awraki ng body
cannot deal directly, the Legislature nay,
wi t hout abdication of its essential func-
tions, lay down policies and establish
standards "while leaving to selected
instrunentalities the making of subordinate
rules within prescribed limts and the
determnation of facts to which the policy
as declared by the legislature is to apply.”

[Ctations omtted.]

An agency charged with the duty of adm nister-
ing a statute enacted in pursuance of the
police power of the State nay be vested with
a wide discretion, but such discretion nust

not be unrestrained and arbitrary. It Is
essential to the validity of the statute that
it shall "establish a certain basic standard--a

definite and certain policy and rule of action
for the guidance of the agency created to
adm nister the |aw "

Auci air, supra, 110 Vt. at 163.
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Referring to dictionary definitions of constituent words,
the Auclair Court proceeded to conclude that the term
"natural nmarketing area" was sufficiently precise to

w thstand attack as an inproper delegation of |egislative
power .

We conclude that Criterion 8 includes the "definite and
certain policy and rule of action® required by Auclair. The
term "undue" generally neans that which is nore than
necessary - -exceedi ng what is appropriate or normal. The
word "adverse" means unfavorable, opposed, hostile. "Scenic
and natural beauty" pertain to the pleasing qualities that
emanate fromnature and the Vernont | andscape. In short,
through Criterion 8 the Legislature has directed that no
project wichin our jurisdiction be approved if it has an
unnecessary or inappropriate negative inpact on the
enj oynent of surrounding natural and scenic qualities.
Criterion 8 is, therefore, sufficiently specific to
constitute a proper del egation.

In regard to the second all eged basis of
uncongtltutlonallty, vagueness, the Supreme Court has
stated:

Wien = statute is attacked on vagueness grounds
under the due process clause of the Fifth or
Fourteenth Amendnents of the f2deral Constitu-
tion, the theory of the attack is that the party
agai nst whom the statute is to be aprlied did not
receive fair warning that his conduct was pro-

hi bi t ed. [Citation omtted.]

. . . The test is whether the |anguage conveys
sufficiently definite warning as to the pro-
scri bed conduct when neasured by common under -
standing and practices.

State v. Bartlett, 128 Vt. 618, 622 (1970). However, as in
Vernont Whol en Corporation v. Wackerman, i22 Vt. 219 (1961),
we are not 1 nvolved in adjudicating a violation of the |aw
or the condemation of and puni shnent for past acts. W

are, instead, determning prospectively whether construction
of the BCML notel at the WIliston site conports with the
requi rements of Act 250. Furthernore, as noted bel ow, we do
not conclude that no notel can be constructed on the
WIlliston site. W only conclude that the notel proposed by
BCML nust be redesigned.

“In any event, we believe Criterion 8 provides ECM. with
sufficient notice to conport with due procedural require-
ments. First, as we have explained, Criterion § .tself
contains readily understandabl e concepts. ¢ econd, the
Legi sl ature provided further interpretive guidance when it
enacted Vernont's Capability and Devel opnent Pl an, which
provides, in part:
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(12) Scenic resources. The use and devel opnent
of lands and waters should not significantly
detract from recogni zed sceni c resources includ-
ing river corridors, scenic highways and roads,
and scenic views. Accordingly, conditions nay
be inposed on devel opment in order to control
unreasonabl e or unnecessary adverse effects upon
sceni c resources.

Act No. 85 of 1973, Sec. 7.

Finally, the anal ogous Board decision to which we refer
in footnote 8 together with the State Conprehensive Qutdoor
Recreation Plans described in Finding of Fact #9 provide
addi tional anplification concerning the concepts addressed
in Criterion 8. W reject the notion that Criterion 8 is
vague.

IvV. FINDINGS CF FACT

1. BCKL proposes to construct. a 103 unit notel with an
exterior swmmng pool on a 4.5 acre lot in WIIiston,
Vernont.  Ar access drive from Verront Route 2A will be
constructed and parking and interior drives will be
installed to serve notel patrons./?/

2. The southeast corner of the structure will be
| ocated 200" from the paved north-bound access ranp to 1-89
and approximately 340 feet fromthe north-bound |ane of the
Interstate. The building entrance on the structure's east
side lies 200" fromthe south-bound |ane of Route 2A.  The
swi mm ng pool, a driveway, and vegetation will be installed
south of the structure, ‘adjacent to the Interstate. The
entrance drive,.parking areas and vegetation Wll be |ocated
east of the structure, adjacent to Route 2A. Exhibit #22

3. Jdhe notel will Dbe rectangular in shape and will be
approximately 60' wide, 200" long, and 35 high. Existing
ground elevation at the proposed building |ocation ranges
from 414' to 417'. However, the finished floor elevation
after grading of the site will be 420'. Exhibit #2. The
basic building color will be beige with vertical w ndow
panel s of brown. A glass entrance "greenhouse" wll be
nstalled at the front of the building. Exhibit #6.

4,  BCM. proposes to |ocate two 10'by 12' facade signs
on the building, one directly over the building entrance and

/4/Exnibit 42 identifies a location for a restaurant
whi ch the Applicant indicated was not now proposed but may
be constructed in the future. W do not review the project
with any assunptions concerning the restaurant.
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one on the south end of the building facing the Interstate.
The signs consist of a shield together with the words "Susse
Chalet." A freestanding sign 12' high with a display panel
measuring 4' by 8 would be erected adjacent to the access
drive, approximately 60" fromthe traveled portion of Route
2A and perpendicular to that roadway. This sign would also
have a red shield snd would read "susse Chalet Inn, Hone of
the Super Room Entrance." The freestanding and facade
signs will be internally ligh-ted. Exhibits #9 and 21./5/
Ten wal | -nounted floodlights will be installed together wth
ten pol e-mounted parking lot lights. Al Tamps will be 400
watt high pressure sodium and will be shielded. Exhibits
#11 and 14.

5, Directly southeast of the project and on the same
side of Route 2A is an Agency of Transportati on commuter
parking lot with a small shelter. Exhibits #15E and 15C
Due east of the project site across Route 2A is a Sunoco
gasoline service station. Exhibits #15D and 15E.  Just
north of the Sunoco station and east of the project site
lies a Geen Muntain Power Conpany naintenance and storage
facility. Aside froman old brick farmhouse, there are no
ot her structures on Route 2A north of _these conmerci al _
buil dings for several hundred feet. There are no conmerci al
structures south of the project site on Route 2A for several
mles and the first residential buildings are several
hundred feet south of the Interstate.

6. Traveling south on I-89 approachin% t he project
site, one is treated to sweeping views of the Geen
Mountains, including M. Mnsfield, Bolton Muntain, and
Camel s Hunp tiountain. Exhibits #15A, 158 and 151. - Closer
at hand are rolling nmeadows and the Geen Muntain _
foothills. Traveling north on |-89 approaching the project
site, the views include farm and, glinpses of Lake Chanplain
and pancramic views of the Adirondack Muntains, together

w th downtown Burlington, approxi mately five mles away.

7. Approximately two mles north of the project
adjacent to the Interstate are three |arge comercial office
compl exes. The Digital Equipnent Corporation building on
the north side of the roadway is set back several hundred
feet from the highway, has a low profile falling below the
ree line behind the building, uses colors to break up the
structure's mass, and is well adapted to the contours of the

’5/\nits application to the Conm ssion, BCM. al so
proposed a flag pole mounted on the roof of the building.
By pernit condition #16, the Conm ssion directed *hat
revi sed | andscaping plans filed wth the Crmmissic= depioe
an alternate location for the pole.
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site on which it sits. Exhibit #15F. The Mtel building on
the south side of the Interstate is |ess successful than the
Digital building in adapting to its site. However, the
building is set back fromthe Interstate a substanti al

di stance, uses a variety of naterials and shapes to break up
the building's bulk, and does not obscure views of the
surrounding scenery. Exhibit #15A. The New Engl and

Tel ephone buil ding just west of the Mtel building, is
currently under construction, making difficult any
definitive analysis of its design or inmpact on its
surroundings.  However, that building wll not be a single
rectangular mass and it is located just below the crest of a
hill,. limting the structure's inpact on surrounding views.
Exhi bit #15G.

8. The proposed design is virtually identical to four
existing BOM. notel s and four other installations which are
now in the planning stage. This uniform design was prepared
for BCM. based upon a number of criteria: 1) accommodation
of business and tourist tastes, 2) public safety, 3) econony
of operation, and 4) creation of a design which the Fublic
will identify with BcML (i.e. a trademark). The building's
designer did not visit the WIlistcn site before selecting
the design and no adaptations or changes cf the design were
made in response to the natural characteristics of the
WIlliston site or the surrounding area.

9. Stete Coonprehensive Qutdoor Recreation Plans
(SCORPs) prepared by the Agency of Envircnmental
Conservation in 1967, 1973, 1978 and 1983 a1l address the
"scenic corridor" concept: certain roadways, streans and
trails have been designated as scenic corridors with the
goal of inproving public access to the corridors and
protecting the corridors from "overuse, msuse, and
I nhar moni ous activities."/6/ Exhibit #16. The State's
limted access highways (Interstates 89 and 91) have been
desi gnated scenic corridors since the 1967 SCORP. The 1973
SCORP identified driving for pleasure as the nost universal
out door recreation activity, and stated:

Roadsi de devel opnent denies the travel er visual
access to the | andscape beyond and changes the
view fromrural to urban. The traveling public
shoul d be given consideration whenever devel opnent
permts are in question, and the scenic corridor
shoul d be protected from further damage as well

as inproved whenever and wherever possible.

The 1978 SCCRP continued to enphasize protection of scenic
corridors and stated:

/6/The sceni c corridor anng the Interstate highway
netxork was designated by the 1967 SCORP as a one-mle w de
pat h.
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Special attention should be given to scenic
corridors adjacent to urban areas and vill ages
where urbanization is likely to dimnish scenic
quality.

Finally, the 1983 SCORP noted the contribution of scenic
roads to the Vernont econony.

1¢. The project site lies wthin the scenic
Interstate-89 corridor at a location that treats both north
and sout h-bound travelers to scenic vistas of Vernont's
| andscape. The BCM. structure would be directly visible
fromboth the north and south-bound | anes as well as the
north-bound Route 2A exit and entrance ramps./7/ The
building woul d also be visible to traffic moving both north
and south on Route 2A. Finally, the structure would be
gisfgje froma distance on the Interstate near the Digita
ui | di ng.

11.  Based upon the above facts, we nust find that the
notel proposed by BCcuL will have an undue adverse effect on
the scenic and natural beauty of the area. The building
woul d be a large, rectangular nonolith, the design of which
has not taken i1nto consideration the unique features of the
site, the character of the lands surrounding the site, or
the scenic qualities of the general area. The building‘s
mass can be "softened" thrcugh the use of vegetation, but
the building sinply cannot be effectively screened from
t hose mishin? to enjoy the scenic vistas of the area. The
signing and lighting of the project would only further
interfere with the passing notorist's enjoynment of the area.

V. coxcrusronNs OF LAW

10 V. S. A §6082(a) (8) requires a conclusion that the
project "will not have an undue adverse effect on the scenic
or natural beauty of the area, [or] aesthetics . . . "

W have found that the area surrounding the project affords
panoram c vistas of the Geen Muntains, farnlands, Lake
Chanpl ain, the Adirondacks, and the Gty of Burlington. W
have turned to the Vernont SCORPs for guidance concerning
sceni ¢ enjoynent and have found that, since 1967, Interstate
89 has been designated as a scenic corridor./8/ Qur
reliance on the scenic corridor concept is especially
appropriate in view of the "Scenic Resources" conponent of
the Vermont Capability and Devel opment Pl an:

_ /7/The_AppIicant estimates that the top two stories
will Se visible at the exit and the internally=litfacarn
signs wll be visible fromthe Interstate.

/8/This is not the first time this Board has recogni zed
the value and beauty of tho Interstate 89 corridor. See Re:
Ammex Warehouse Conpany, Inc., Application #6F0248-EB,
8/3/81.
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The use and devel opnent of |ands and waters
shoul d not significantly detract from recog-
ni zed scenic resources i1ncluding river
corridors, scenic highmays and roads, and
scenic views. Accordingly conditions may

be inposed on devel opment in order to control
unreasonabl e or unnecessary adverse effects
upon scenic re.ources.

Act No. 85 of 1973, section 7(a) (12).

W have further found that the applicant has made
little effort to adapt its building design to the selected
site, choosing instead to place an "off-the-shelf" design
within the scenic corridor. W found that the nassive,
rectangul ar building 35 high (after a 3' to 6' increase in
the site's base elevation) and within 200" of the Interstate
and Route 2A is an intrusion on the scenic enjoynent of the
traveling public. This intrusion is especially significant
when one considers that traveling south, the |1-89--Route 2A
interchange is the last Interstate exit for many mles wth
substantial comrercial devel opment visible fromthe roadway;
it offers visitors entering the Burlington area fromthe
south with their first taste of the developed core of
Chittenden County.

We nust conclude that the project as proposed will have
an undue adverse effect on aesthetics and the scenic and
natural beauty of the area. The other large comrercial
structures referred to above are a substantial di stance from
the project site, have been designed to reduce intrusion on
the scenic value of the area and, in any event, are not now
subject to our review under Criterion 8./9/

We do not conclude that a notel cannot be constructed
at this location without undulv inpinging on the val ues
addressed in Criterion 8. W instead invite the applicant
to redesign its building. W are confident that an
accept abl e design which is responsive to the natural
features of the site and the surrounding area can be
devel oped. A reduction of building height, use of
structural varietﬁ instead of a rectangul ar bl ock,
reassessnent of the building's locale in relationship to the
Interstate, and re-evaluation of building materials and
colors all could contribute to a nore innovative design
which is both attractive in a conmercial sense and |ess
obtrusive in an aesthetic sense. However, in relation to
the pending proposal, we nust conclude that the project wll
result in a detrinent to the public health, safety and
wel fare and we nust deny Land Use Permit Application
$4C0581-EB pursuant to 10 V.S A §6087.

79 \phi | e Criterion 9(x) of 10 V.S. A §6086(a) i s not
before us, we question whether the project could survive
scrutiny under that Criterion as well.
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vi. ORDER

Land Use Permit Application #4C0581-EB is denied. Land
Use Permt #4C0581 issued on July 5, 1984 by the District #4
Envi ronnental Comm ssion is without further force or effect.
We reserve jurisdiction over this appeal for a period of
ninety days fromthe date hereof and will within that time
period entertain an amended project proposal, should the
Applicant be so inclined.

Dated at Montpelier, Vernont, this 17th day of Cctober, 1984.
ENVI RONVENTAL BQARD

-

./ 8T
By: ;2 g ﬂ-f/”ﬂ ol /// ,'//fc//z;-/ﬂ/

Ma‘rgar’e/( P, Garland, Chairman
/

Board menbers participating
in this decision:

Margaret P. Garland

Law ence H. Bruce, Jr.

Melvin H. Carter

Dwi ght E. Burnham, di ssenting
Roger N. Mlier, dissenting




