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. STATE OF VERMONT
ENVIRONMENTAL BOARD

10 V.S.A., Chapter 151

n

RE: Fairfield Associates, Memorandum of Decision:
Inc. Reconsideration Request I

144 Island Brook Avenue Land Use Permit #4C0570-EB I
Bridgeport, CT 06606 I

On August 29, 1984, the Environmental Board ("the Board")
issued Findings of Fact, Conclusions of Law, and Land Use Permit
#4C0570-EE? to Fairfield Associates, Ltd. On September 13, 1984,
the Permittee filed a motion to reopen seeking reconsideration
of Condition #31. On September 18, the Board notified the
parties of its intent to designate a member of the Board to act
as administrative hearing officer in this matter pursuant to
Board Rule 41 and 3 V.S.A. 5811. Having received no objection,
a hearing was convened on October 12, 1984 in Essex Junction,
Vermont with Donald B. Sargent serving as hearing officer. The
following were present at the hearing:

I

The Permittee by Stephen R. Crampton, Esq.;
Sunset Cliffs, Inc. ("SCI") by Arthur R. Hogan, Jr.

The hearing was recessed on October 12, pending the
submission of additional information and memoranda by the

I

,

parties, preparation of a Proposed Decision, a review of the
record, and deliberation by the full Board. Additional factual
materials were filed by the Permittee on November 9, and closing
memoranda were filed by the pa,rties on December 6. The Board
heard oral argument from the parties concerning the proposed
decision issued on December 19, by the hearing officer. I This-. _.
matter is now ready for decision. The following findings of
fact and conclusions of law are based upon the record developed I
at the hearing. To the extent that the Board agreed with and ;

found necessary any findings requested by a party, they have ’ :
been incorporated herein; otherwise, such requests are denied. i

I. ISSUES PRESENTED BY TIIE RECONSIDERATION.REQUEST

The focus of the Permittee's objections to our August 29
Idecision is condition #31 which provides:

The Permittee shall r&locate the stormwater
detention basin, in accordance with Depart-
ment of Water Resources stormwater management
guidelines, to a location upstream of the
wetlands area. The revised location shall
be chosen such that stormwater will be dis-
charged to the wetland area only after
filtration through the relocated basin.
The wetland shall remain undisturbed by
construction activities. Plans for reloca-
tion shall be submitted for approval by the

,
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Department of Water Resources and shall then
be filed with the Board. Such plans shall
also indicate the elimination of the proposed
stream channelization from the south side of
Appletree Point Road to Lake Champlain.

Fairfield argues:

1) "natural conditions and engineering limitations . . . I

require that the stormwater drainage basin be located on the I
shores of Lake Champlain."

2) there is no credible support for the Board's
conclusion that the wetland constitutes a rare natural area;

3) the Board failed to recognize that the burden of proof
under Criterion 8 is upon parties opposing the application.,

SC1 enc6uraged the Board to retain its original Criterion 8
findings and conclusions as well as permit condition #31. i

I

II. MOTION TO REOPEN PROCEEDINGS

In accordance with usual Board practice, the Permittee's 1
motion was treated in two stages: a determination was first
made concerning whether or not Fairfield could articulate an I
adequate basis for reconsidering the Board's decision; second,
additional evidence was taken in respect to issues warranting /

reconsideration. i

Fairfield requested the opportunity to present additional ;
evidence in support of three arguments: 1

I
i

1) that it is not feasible to locate the stormwater basin i
north of Appletree Point Road; ’

I
2) that installation, maintenance and operation of the i

basin will not have an undue adverse effect on the natural area; :

3) that the wetland does.not qualify as an "irreplaceable I
natural area." !

After hearing an offer of proof from Fairfield in respect to I

these issues, the hearing officer concluded'as follows: I

1) Voluminous testimony was presented during prior
I

proceedings concerning the characterization of the wetland as a i
natural area and, because the Permittee had an adequate
opportunity to address this issue during previous proceedings, i,
no further evidence would be accepted.



/ ‘, * + Fairfield Associates, #4C0570-EB
: Memorandum of Decision I

Page 3

n I

2) Whether or.not it is feasible to locate a stormwater
basin north of Appletree Point is not a relevant matter of
inquiry. If, as the Board concluded, the wetland constitutes a
"rare and irreplaceable natural area" and installation and
operation of the basin withinathe wetland would have an undue
adverse effect on the wetland, development in or affecting the
wetland cannot be permitted under Criterion 8 whether or not a

feasible alternative exists.

3) In view of the inconclusiveness of existing evidence
concerning the impact of stormwater discharge on the wetland,
additional evidence would be accepted concerning this issue.

III.

1.

2.

3.

FINDINGS OF FACT: STORMWATER IMPACT ON WETLAND

Operation of the stormwater basin within the wetland will
introduce three foreign influences: salt, sediment, and
periodic flooding. Salt deposited on'streets within the
development will dissolve in surface water runoff and will
ultimately arrive at the basin. While 'stormwater
catch basins are designed to collect 95% of all stormwater
sediment and drainage swales will also detain sediment and
solids, some sediment will inevitably reach the wetland.
Finally, the natural water level within the basin will
inevitably rise and fall in response to periodic storms.

The Permittee indicated that sodium and chloride dissolved
in groundwater, in concentrations of 500 parts per million
(ppm) and above, may have an adverse impact on salt-sensi-
tive plant species. Assuming 12 tons of salt per mile of
roadway is applied to the project's streets in an average
winter, the Applicant estimates that concentrations of salt
within the basin will be 344 ppm. See October 26, 1984 ,
report of Wagner, Heindel, and Noyes, Inc. 1

There are at least two difficulties with the Permittee's
!’

salt deposition analysis. First, Burlington streets
receive between 30 and 40 tons of salt per mile each year !

on average. Even assuming that salt application rates j

would be less within the project by virtue of their
residential character and the lack of any grades, the I

application of 17.5 tons of salt per year per mile would, ’
using the Permittee's analysis, result in salt i
concentrations within the basin of 500 ppm or more. i
Second, the Permittee's methodology attempts to ascertain i
"average" salt deposition conditions. For example, the
Permittee assumes that only 10 storms will occur each
winter which require salt application and, therefore, salt
will be deposited only once every two weeks. IThe Permittee I
further assumes that edch bi-weekly salt deposit will be
diluted with 0.8" of precipitation and regularly discharged

I

to the basin. I

I,
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4.

4

5.

6.

(9

7.

i m

8.

I

The Permittee has not submitted any analysis of the
existing wetland vegetation in respect to salt sensitivity.
We are, therefore, unable to find that salt concentrations
within the basin will.not periodically reach levels toxic
to,some plants and we cannot on this record find that
plants now located within the wetland will not be adversely
affected by salinity.

Relying on an analysis of stormwater runoff conducted by
the Agency of Environmental Conservation in a Barre,
Vermont residential development, the Permittee estimates
that approximately 51.4 pounds of sediment (or .40 cubic
feet) will be deposited in the stormwater basin with each ;
storm. Assuming an average of 25 storms each year, the I
Permittee projects that 10 cubic feet of sediment will be 1
deposited annually. Because the Permittee expects sediment
to be deposited predominantly within the existing wetland I

stream channel, it would take approximately 28.5 years to
fill the stream channel./l/

i
I
i

However, the Permittee suggests a "worse case" scenario of i
sediment deposition at a rate of 2'5 times that empirically
established in the Barre study. tJsing this assumption, the 1
stream channel would fill with sediment in slightly more I
than one year. We cannot find based upon these estimates i
that sediment will not have an undue adverse effect on the ’
wetland. I

i

The analysis submitted.by the Permittee concerning flooding
within the basin area after major storms suggests that /
during an average year, flooding will occur every month r
with the exception of January. This regimen is substan- j
tially different from the existing natural flooding pattern I
under which periodic flooding occurs principally during the
spring season and the wetland is allowed to dry out during
the non-flood months. Furthermore,
berm will prevent. the occurrence of
caused by periodic springtime rises
water level.

installation of the
i
I

natural flooding events ;
in the Lake Champlain I

!

In response to this information, the Permittee's consulting (
wetlands expert concludes that some existing trees within f
the wetland will be drowned out, and the assortment of I
vegetation within the wetland is likely to change by virtue i
of periodic stormwater flooding. I

- I
/l/The 190' long channel has an estimated volume of 285 j

cubic feet.
I

i

,
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IV. CONCLUSIONS OF LAW

In our previous decision we made the following finding:

However, we find that the wetland is a "rare
and irreplaceable natural area" in view of
its historical origins and the proliferation
of different species of vegetation. Very
few habitats with similar characteristics
exist in the state and this wetland could

. serve as a valuable natural resource to
residents of the Fairfield project and the
Burlington area. While the wetland has
evolved over the years under the influence
of man, the wetland could not readily be
replaced.

In view of this finding, construction within and use of the
wetland area'can only occur if we find that there will be no
undue adverse effect as a result of those activities.

The Permittee has introduced no additional evidence which
would help us reach the latter conclusion. The new evidence
suggests that salinity may pose problems but the Permittee has
submitted no additional information concerning the
characteristics of existing wetlands vegetation and the expected )
impact of salinity on that vegetation. New information ,

I
pertaining to sedimentation serves to confirm our previous fears /
concerning the accumulation of deposits within the berm.
Finally, .new evidence suggests that stormwater flooding will i

inevitably alter the existing character of the natural area. i

We conclude that new evidence offered by the Permittee I
confirms our previous conclusions under Criterion 8 and is not
sufficient to alter our findings that construction and opera,tion  i
of the stormwater berm will have an undue adverse effect upon t
the natural area./2/

1
I
I

/2/We are aware that the burden of proof under Criterion 8
is upon those opposing the applicant. See 10 V.S.A. S6088. SC1
met its burden in our prior proceedings by offering substantial I
expert testimony concerning the characteristics of the wetland
and the potential of silt, sand, oil and regular inundation
threatening the integrity of the wetland. While Fairfield also
submitted, evidence concerning these issues, we found the SC1 i
case more convincing. I

I
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However, the
and in respect to
suggests that the-_ -

evidence presented during previous hearings
the Permittee's reconsideration request i
quality of stormwater discharged through the i

face of the detention basin would be only marginally better than i
if the basin was eliminated as a component of the Permittee's
stormwater treatment regimen. The velocity attenuation 'function i

served by the basin can be accomplished using alternate means I
not involving disturbance of the wetland area. Therefore, if i
the Permittee is so inclined, we would entertain a request to !
amend the project proposal which eliminates the basin.
Regrettably, such a change would require this Board to offer
other parties an opportunity to offer further evidence and

j

argument in respect to this change. However, proceedings in
!t

respect to elimination of the basin would be narrowly restricted i
to Criteria l(B) - waste disposal, l(E) - streams (in the event
the Permittee chooses to discharge stormwater to the existing I
stream), l(F) - shorelines, and 8 - natural areas.

,
I

V. ORDER

The Permittee's request for reconsideration is denied.
However, condition #31 is altered to read as follows:

. There shall be no disturbance of the I
existing wetland area located on the
Permittee's premises south of Apple-
tree Point Road. Any redesign of the

i

stormwater collection and treatment
I

system shall be submitted to the Board j
for approval prior to the commencement !

of construction on the project.
- i

I

Dated at Montpelier, Vermont this 23rd day of January, 1985. 1

VERMONT ENVIRONMENTAL BOARD

~~----]&g!&r;, I’t G&7 .
Melvin H. Carter, Vice Chairman


