
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: Raymond, James, and Leslie Rowley
Application #4C0.534-l-EB

MEMORANDUM OF DECISION AND ORDER

This decision pertains to preliminary issues raised in an appeal concerning
a permit issued for a gravel pit in Milton. As is explained below, the
Environmental Board dismisses a motion for a stay, dismisses a cross-appeal,
concludes that most of the issues raised in the cross-appeal are within the scope
of the appeal, decides to ask the Agency of Transportation (AOT) whether and to
what extent it can render assistance in this matter, and sets a date for hearing.

I. BACKGROUND

On January 22, 1993, the District #4 Environmental Commission issued
Land Use Permit #4CO534-1 (the Permit), approving an application described as
the renewal of Land Use Permit #4CO534  to allow for the continued operation of
a sand extraction business on a 316-acre tract of land on West Milton Road in
Milton, Vermont. On February 5, the Applicants filed a motion to alter. On
February 19, District #4 Coordinator Louis Borie sent the Applicants a letter
stating that the District Commission found that the issues raised in the motion
were not appropriate for a motion to alter.

On March 3, 1993, the Applicants filed an appeal which did not comply
with Environmental Board Rule 40 in a number of respects, including that it was
not served on all parties to the District Commission’s proceeding. By letter of
March 17, Board Counsel Aaron Adler notified the Applicants of the
noncompliance with Rule 40. On March 22, the Board received a filing from the
Applicants mailed on March 19 to the Board and all parties. This filing cured the
noncompliance with the rule.

On April 5, 1993, Anna Vreman, Bernard’Lukeheart,  Kenneth Riddle, and
Ronald Jordan (the Neighbors)’ filed a cross-appeal and motion for a stay. On
April 6, Mr. Jordan filed a request for party status. On April 12, the Applicants
filed a motion to dismiss the cross-appeal and stay motion. On
April 14, Mr. Lukeheart filed a petition for party status.

On April 1.5, 1993, Environmental Board Chair Elizabeth Courtney
convened a prehearing conference in Essex Junction. During the prehearing
conference, the Planning Commission filed a memorandum with the Board,
attaching a statement from the Milton town manager. On April 19, the Chair

‘Kkthryn  Hogaboom and Thoma.s  Campbell were also listed on the cross-appeal
but have decided not to participate in this matter.
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issued a prehearing conference report and order. On April 22, the Applicants
filed a memorandum concerning preliminary issues. On April 23, the Neighbors
filed a memorandum. On May 3, the Neighbors filed a further memorandum.
The Board deliberated on May 6.

II. ISSUES

a. Whether to grant or dismiss the stay~motion.

b. Whether to dismiss the cross-appeal.

C. If the Neighbors’ cross-appeal is dismissed, whether some or all of
the issues raised therein are within the scope of the Applicants’ appeal.

d. If the Neighbors’ cross-appeal is not dismissed, whether the
Neighbors have standing to appeal 10 V.S.A. 5 6086(a)(9)(K) (Criterion 9(K) -
public investments and facilities).

e. Whether the Board should call personnel from the Agency of
Transportation (AOT) to testify in this matter.

III.

A.

f. On what date this appeal should be heard.

DISCUSSION

Motion for a Stay

Board Rule 42 provides:

No decision of the board or a district commission is automatically
stayed by the filing of an appeal. Any party aggrieved by a final
order of the board or a district commission may request a stay by
written motion filed with the board identifying the order or portion
thereof for which a stay is sought and stating in detail the grounds
for the request.

On April 5, the Neighbors filed a motion for a stay. However, in their
April 23 filing, the Neighbors state that they withdraw their motion based on their
understanding that the Permit remains in force while the appeal is pending.

The Neighbors are correct. While this appeal is pending, the Permit
remains in force and its conditions must be complied with. The Board therefore
dismisses the stay motion.
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B. The Cross-auueal

The ~Applicants  seek dismissal of the Neighbors’ cross-appeal as untimely.

10 V.S.A. $ 6089(a) and Rule 40(A) provide that appeals from district
commission decisions must be filed with the Board within 30 days. Rule 40(F)
provides that cross-appeals must be filed with the Board “within 14 days of the
date the notice of appeal was mailed to [parties] by the appellant, or before the
expiration of the 30 days allowed for filing appeals, whichever is later.” The
Board does not have jurisdiction to act on appeals that are not timely filed. Allen
v. Vt. Emolovment Securitv Board, 133 Vt. 166, 168-170 (1975).

Under Rule 31(A), the time period for filing appeals of the Permit
commenced running on February 19, 1993, the date the District Coordinator
issued a letter stating the District Commission’s decision on the Applicants’
motion to alter. Under Rule 6, this period ended on March 22. On March 19,
the Applicants mailed the documents necessary to complete their appeal. Thus,
the date for filing cross-appeals commenced on March 19 and ran until April 2,
1993. However, the Neighbors’ cross-appeal was not received in then Boards
office, and thus was not filed, until April 5, 1993. See Rule 12(A). Accordingly,
the Board is without jurisdiction to accept the Neighbors’ cross-appeal and will
dismiss it. Because the Board is dismissing the cross-appeal, questions raised
concerning the Neighbors’ standing to appeal Criterion 9(K) are moot.

C. Scooe of the Apoeal

The Neighbors contend that, regardless of whether their cross-appeal is
dismissed, the issues raised therein are within the scope of the appeal.

Rule 40(D) provides: “The scope of the appeal hearing shall be limited to
those reasons assigned by the appellant.why the commission was in error unless
substantial inequity or injustice would result from such limitation.”

Concerning the scope of Act 250 appeals, the Vermont Supreme Court has
stated:

The scope of a de novo hearing is thus limited to those issues raised
in the notice of appeal. [Citations omitted.] Once an Act 250
criterion is noticed for aweal.  however. issues eenerallv within the
scooe of the criterion are orooerlv before the Board.

In re Taft Corners Associates. Inc., No. 92-215, slip op. at 8 (April 30, 1993)
(emphasis added).
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The Applicants’ appeal raises issues concerning Conditions 11 and 13 of

the permit and states that they relate to Criteria 1 (air pollution) and 5 (traffic
safety and congestion) of 10 V.S.A. § 6086(a). Condition 11 restricts the average
daily number of loaded trucks leaving the pit to 12 averaged monthly. The
Applicants seek a limit of 15 averaged yearly. They contend that Condition 11
will essentially force them to shut down each month once they have operated for
four days because of Condition 10 of the permit, which limits the maximum
number of trucks on any given day to 60. Condition 13~ requires that all loaded
trucks be fully covered. The Applicants want this restriction not to apply during
winter months due to alleged infeasibility.

In the cross-appeal, the Neighbors seek reduction of the maximum number
of trucks per day to 25. The Neighbors state that they seek this reduction under
Criteria 1, 5, and 9(K). They specifically state that they are concerned about air
pollution, noise, danger to children, and destruction of a road.

Following the direction of the Supreme Court in the Taft Comers case, the
Board concludes that the following issues raised by the cross-appeal are generally
within the scope of the criteria raised in the appeal: reduction of the maximum
number of trucks per day and concerns related to air pollution, noise, and danger
to children from truck traffic associated with the gravel pit. The Board also
concludes that the following issues raised by the cross-appeal are not within the
scope of the criteria raised in the appeal: Criterion 9(K) and concerns regarding -
destruction of the road. Further, the Neighbors have not made a showing that a
substantial injustice or inequity will result from disallowing consideration of
Criterion 9(K) and concerns regarding road destruction.

D. Assistance from AOT

At the prehearing conference held in this matter and in the Neighbors’
filings, there is discussion of the Board’s possibly seeking assistance from AOT
concerning the impacts of the proposed project under Criteria 5 and 9(K). While
Criterion 9(K) is not before the Board because it was not timely appealed,
Criteria 1 and 5 are before the Board, and through the Chair the Board will ask
AOT whether, and to what extent, it can render assistance.

E. Hearing Date

As stated in the prehearing conference report and in the papers filed with
the Board, there is a dispute concerning when the hearing should occur in this
matter. The Board has reviewed the question and the papers filed and
determined that the schedule contained in the attached order is fair.
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IV. ORDER

1. The Neighbors’ stay motion filed April 5, 1993 is dismissed. While
this matter is pending, Land Use Permit #4(30534-l remains in force and its
conditions must be complied with.

2. The Neighbors’ cross-appeal filed April 5, 1993 is dismissed.

3. The following issues raised by the cross-appeal are generally within
the scope of the criteria raised in the appeal: reduction of the maximum number
of trucks per day and concerns related to air pollution, noise, and danger to
children from truck traffic associated with the gravel pit.

4. The following issues raised by the cross-appeal are not within the
scope of the criteria raised in the appeal: Criterion 9(K) and concerns regarding
destruction of the road.

5. On or before June 2, 1993, parties shall file final lists of witnesses
and exhibits and prefiled testimony for all witnesses they intend to present.

6. On or before June 17, 1993, parties shall file prefiled rebuttal
testimony and revised lists showing rebuttal witnesses and exhibits.

7. An administrative hearing panel of the Environmental Board will
convene a hearing in this matter on June 23, 1993. A subsequent notice will be
issued with the location. The hearing will commence with a brief overview, not to
exceed 10 minutes, by the Applicants stating the bare facts of what is proposed.
The panel will then take a site visit, following which it will return to the hearing
room to take testimony.

Dated at Montpelier, Vermont this 12th day of May, 1993.

ENVIRONMENTAL BOARD
.
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Elizabeth Courtney, Chair 1
Ferdinand Bongartz
Terry Ehrich
Lixi Fortna
Arthur Gibb
Samuel Lloyd
William Martinez
Jean Richardson
Steve E. Wright


