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STATE OF VERMONT

ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

RE: Spear Street Associates ENTRY ORDER
c/o Ray Pecor Land Use Permit #4C0489-l-EB
King Street Dock
Burlington, Vermont 05401

In the above entitled matter, the Executive Officer of the
Environmental Board will enter the following Order:

Appellant's application for reconsideration is remanded to
the District 84 Environmental Commission.

Dissenting:

Roc$&N. Miller\ -

FOR THE ENVIRONMENTAL BOARD c

'Garlacd,-Chai!rman  ’

erdinand B6n@rtzfl  ,

i

Issued this 4th day of April, 1984.



STATE OF VERMONT
ENVIRONMENTAL BOARD

10 V.S.A., Chapter 151

RE: Spear Street Associates
c/o Ray Pecor
King Street Dock
Burlington, VT 05401

MEMORANDUM OF DECISION
Land Use Permit Amendment

#4C0489-l-EB

On November 9, 1983 an appeal was filed with the
Environmental Board ("the Board") by Spear Street Associates
from the District #4 Environmental Commission's ("District
Commission") Order dated October 28, 1983, denying reconsidera-
tion of Land Use Permit Amendment #4C0489-l-EB. That amendment
specifically authorized the permittee to construct 79 condo-
minium housing units with related site improvements on 10 acres
of a 51 acre tract of land owned by Spear Street Associates and
located on the west side of Spear Street in South Burlington,
Vermont. However, the amendment denied the subdivision of the
remaining land into 55 single family lots.

A prehearing conference was convened by the Board's
Chairman on December 20, 1983 in Essex Junction, Vermont. A
public hearing was convened by the full Board on March 28, 1984
'in South Burlington, Vermont and recessed on that date.

The following were present at the hearings:

Permittee/Appellant  Spear Street Associates by
Michael Marks, Esq.;

Chittenden County Regional Planning Commission ("CCRPC") by
Arthur Hogan, Executive Director;

State of Vermont Agency of Environmental Conservation and
Department of Agriculture by Dana Cole-Levesque, Esq.;

Town of Charlotte by Carol Novick, Chairman, Board of
Selectmen:

Charlotte Planning Commission by James Olson, Zoning
Administrator;

Robert Vinson et al. by Jonathan Brownell, Esq.

The Board granted the request of Vinson et al. to
participate as parties in these proceedings. The Board heard
testimony from the Appellant in the nature of a project
description. The parties then presented oral argument on a
"Motion to Remand" filed with the Board on February 22, 1984.
After recessing for deliberation, the Board announced its
decision to grant the motion and now explains its decision.

I. Procedural History.-.

On April 24, 1982, the Commission issued Land Use Permit
#4CO489 authorizing 79 condominium units and 55 single-family
residential lots. On May 25, 1982 Robert Vinson et al. filed an
appeal of the Commission decision. On October 26, 1982 the



., ’

:

!

i;

p.:

Spear Street Associates - #4C0489-l-EB
Memorandum of Decision
Page 2

Board approved the 79 condominium units, but denied approval for
the 55 lot subdivision, concluding that the Appellant failed to
meet its burden of proof under Criterion 9(B)--"Primary agricul-
tural soils." See 10 V.S.A. §6086(a) (9) (B).

On November 29, 1982, Appellant filed its appeal of the
Board's decision with the Supreme Court. However, on July 11,
1983 the case was remanded to the Board with directions to
return the matter to the Commission to entertain Appellant's
reconsideration request which had been filed with the Commission
under the authority of 10 V.S.A. 56087(c). On October 28, 1983,
the Cummission issued its order denying the reconsideration
request. The Appellant then filed the pending appeal challeng-
ing the Commission's October 28, 1983 order.

II. ,Party Status of Vinson et al.

Robert Vinson et al. are owners of property which either
adjoins or lies near Applicant's Spear Street premises. They
were granted permission to participate as parties under
Criterion 9(B) during the Commission's original proceedings in
this matter. See "Order on Party Status" issued by the Commis-
sion November 5, 1981. This party status was reaffirmed on
appeal to the Board by our incorporation, without objection by
any party, of the Commission's party status order. Vinson
et al. sought permission to continue their participation in the
pending proceeding.

Appellant argues that the recent action by the Supreme
Court granting a motion to strike the appearance of Vinson
et al. is dispositive as to party status before the Board.
However, Appellant agrees that this is a de novo appeal of a
district commission decision pursuant to 10 =A. $6089(a).
The Supreme Court has articulated the distinction between party
status before the commissions and the Board and party status on
appeal to that Court. See In re Wildlife Wonderland; Inc., 133
Vt. 507 (1975); In re George F. Adams & Co., Inc., 134 Vt. 172
s(1976). We must apply the language of the Adams case:

In line with our holding in In re
Preseault, supra, 130 Vt. at 347-48, 292
A.2d 832, it is important to notice that
the word "appeal" is used in two different
senses in 10 V.S.A. 56085(c). One refers
to the transfer from the District Com-
mission to the Environmental Board.
Since this transfer involves a de novo
hearing, the Preseault case stands for
the proposition that a party eligible
for one is eligible for the other,
presumably to implement the breadth of
factfinding in the proceedings.

Id. at 174;-



Spear Street Associates - #4C0489-l-EB
Memorandum of Decision
Page 3

The Supreme Court's determination of party status on appeal is,
therefore, inapplicable to our proceedings.

Appellant further argues that only individuals with a
specific interest in farming have standing to participate in
consideration of Criterion 9(B). We reject this argument for
two reasons. First, the objection has been waived by
Appellant's failure to so argue in prior proceedings before the
Board and Commission. Second, we believe that "the development
or subdivision of primary agricultural soils," the subject
treated by Criterion 9(B), can have a direct impact on the
property interests of farmers and non-farmers alike.

We conclude that the participation by Vinson et al. may
continue.

III. Motion to Remand

A. Findings of Fact .

1. Spear Street Associates applied to the Commission for
reconsideration of the Board's October 26, 1982
decision on April 5, 1983. That request was
supplemented by the filing of an affidavit, as
required by 10 V.S.A. §6087(c), on August 19, 1983.

2. After hearing the parties, the Commission issued its
October 28, 1983 Order denying reconsideration. That
Order stated, in pertinent part:

the affidavit contains no evidence
regarding the offer to purchase additional
lands, and, therefore, the Commission
finds that it cannot address subcriterion
9 (B) (ii). It is possible that the appli-
cant's proposal to purchase and dedicate
to agricultural use may justify, particu-
larly, a reconsideration of the Board's
findings under subcriterion 9(B)(iii).
However, the Commission finds that, in
order to do so, they would need specific
information regarding such additional
land. At a minimum, the Commission would
need to have information defining the
relationship between the additional land
and the 41 acres subjec,t to this applica-
tion, the characteristics of such addi-
tional land and its soils, as well as the
details of its proposed use. The affi-
davit contained no such information.
Additionally, the Commission notes that
its authority is limited to the evaluation
of the impacts a specific development plan
may have un&r the criteria of Act 250.
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: I- The affidavit sets forth no such concrete
plan but, rather, requests .that the
Commission make a broad policy decision
regarding an unidentified parcel of land.

3. Before the Board, Appellant related its intent to
acquire a 40 acre portion of a 146 acre tract located
adjacent to Greenbush and Lake Roads in Charlotte,
Vermont. See Exhibit 3. Appellant stated that the
parcel contained primary agricultural soils as defined
by 10 V.S.A. §6001(15) and that the parcel was
currently under active farm production.

4. Appellant proposed to dedicate the 40 acre parcel as
open land in perpetuity by way of a transaction
involving the Ottauquechee Land Trust. The
preservation of the Charlotte tract by way of this
devise was proposed by Appellant as a means of
correcting the deficiencies identified by the Board in
its review of the original proposal under Criterion
9(B).

5. This proposal was not specifically submitted to the
Commission: the Charlotte tract was not identified
before the Commission as the vehicle for addressing
Criterion 9(B) deficiencies. Therefore, no notice of
Commission proceedings was provided to the Town of
Charlotte or the Charlotte Planning Commission, and
neither participated before the Commission.

B. Conclusions of Law

1. We conclude that Appellant has offered before the
Board for the first time, a new proposal, specifying new lands;
the proposal amounts to an application for an amendment of
Appellant's land use permit. The Legislature, in establishing
the district commission structure, intended that substantively
new proposals be evaluated first by those commissions, preceded
by full notice as provided by statute. The Commission's order
of October 28, indicates that neither this, nor any other
specific proposal was presented to that panel.

2. We have no interest in placing more procedural
obstacles in Appellant's already circuitous path. However, we
are convinced that were we to address the substance of
Appellant's proposal, our decision could be subject to appellate ’
attack on the procedural grounds addressed above. While we
cannot control the District Commission's schedule, we do by way
of this decision ask the Commission to schedule this matter for
hearing at the very earliest opportunity.
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IV. Order

Appellant's application for reconsideration is remanded to
the District #4 Environmental Commission.

Dated at Montpelier, Vermont this 4th day of April, 1984.

For the Environmental Board:


