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STATE OF VERMONT
ENVIRONMENTAL BOARD

10 V.S.A., Chapter 151

RE: Lakeview Farms, Inc. by Findings of Fact, Conclusions of
James H. Wick, Esq. Law and Order
P.O. Box 602 Land Use Permit Application
Burlington, VT 05401-0602 #4C0481-2-EB

This decision pertains to an appeal filed with the
Environmental Board ("the Board") on August 20, 1984, by
Lakeview Farms, Inc. ("Lakeview") from the July 20, 1984
decision of the District #4 Environmental Commission ("the
Commission") denying Land Use Permit Amendment Application
#4CO481-2. That application sought authorization for the
subdivision of three lO+ acre lots with on-site sewer and water
to be served by a road (Martel Lane) approved in #4CO481,
located off Oak Hill Road in Williston and St. George, Vermont.

A prehearing conference was convened in this matter on
October 2, 1984, and a Prehearing Order was issued October 9,
1984. A public hearing was convened by the full Board on
October 24, in Burlington, Vermont. Parties present at the
hearing were:

Applicant/Appellant Lakeview by James Wick, Esq.;
State Agency of Environmental Conservation and Department
of Agriculture by Dana Cole-Levesque, Esq.

The Board recessed the hearing on October 24, conducted a
deliberative session, and announced its decision to issue a
permit. This decision confirms the Board's oral announcement.
The findings and conclusions stated below are based upon the
record developed at the hearing.

I. ISSUES IN THE APPEAL

The applicability of Criterion 9(E) of 10 V.S.A. 56086(a) -
"Primary Agricultural Soils" - was the only issue presented in
this appeal. Therefore, Commission findings of fact,
conclusions of law, and suggested permit conditions on all other
Criteria remain intact.

In previous application proceedings (#4CO481 and
#4CO481-l), the Commission granted approval to construct Martel
Lane, a 2,600' access roadway, and to subdivide approximately 70
acres of a larger 488 tract into seven lots to be sold for
residential use. In Amendment application #4CO481-2, Lakeview
sought approval to create an additional three lots. The
Commission's denial of this application was based upon three
findings:

The Commission finds that the applicant owns
sizeable amounts of non-agricultural or
secondary agricultural soils which are reasona-
bly suited to the purposes of this subdivision.
The Commission cannot find that this subdivi-
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tion of agricultural potential because the
subdivision proposes three ten acre lots
located largely upon primary agricultural
soils . . . . Such large lot fragmentation
of primary agricultural soils will effectively
remove the agricultural potential of these
soils for production.

. . . the Commission finds that this subdivi-
sion will reduce the agricultural potential
of the soils on adjoining lands.

Lakeview argues that the project lands have little practical.
economic potential for agricultural use. It argues that the
.land has not been used for agricultural purposes for 13 years
and that the lands' agricultural potential will be enhanced by
the subdivision,

The State Agencies argue that soils on the project site
qualify as "primary agricultural soils" and that the project
will significantly reduce the agricultural potential of those
soils. The Agencies further argue that the Applicant cannot
meet its burden to prove the requirements of subsections (ii)
and (iii) of Criterion 9(B).

II. FINDINGS OF FACT

1. In or around.1955,  Maurice and Rita Martel bought a 488
acre tract located on both the east and the west side of
Oak Hill Road in the Towns of Williston and St. George.
With substantial effort, the Martels cleared portions of
the land for use as a dairy farm, eventually managing a
dairy herd of 100 head. Approximately half of the tract
was either tilled or pastured land and the remainder was
used as a wood lot.

2. Lakeview is a family corporation of which Mr. Martel is
President. Land Use Permit #4CO481 was issued to Lakeview
in 1981 approving the construction of a 2,600' access
roadway running generally westerly from Oak Hill Road.
Four residential lots totaling approximately 53.6 acres
were also approved.

3. Land Use Permit Amendment #4CO481-1 was issued to the
Corporation in 1982 approving the division of a previously
approved 16 acre lot into three lots and the additional
subdivision of a single 17 acre lot south of Oak Hill Road.
On June 14, 1984, Lakeview applied to the Commission for
approval of three additional lots - Lots A, B, ancl t:l - each
of which is approximately 10 acres in area, t.0 be ~~:ccssccl
by "Martel Extension," a 950' long drive running southward
from Martel Lane. Exhibits #2 and #8.
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4. Substantially all of Lot B and approximately 50% of Lot E
are located in areas previously used by the Martels as
pasture land. Lot A and the remainder of Lot E are located
in areas previously tilled for the production of hay.
However, the Martels discontinued their farming operation
13 years ago due to Mr. Martel's poor health. The lands to
be subdivided are now substantially covered with scrub
growth. The best tillable meadowland within the 488 tract
is located in the area previously approved by the
Commission for residential subdivision.

5. The Peru and Cabot soils found on Lots A, B, and E are
characterized by the U.S. Department of Agriculture, Soil
Conservation Service ("SCS") as having "good potential"
(not "highest potential") for agricultural use. Soils on
the site are quite stony. Furthermore, because of a
relatively impervious fragipan layer beneath the surface,
there are several areas where surface water tends to
collect on the three lots. Drainage ditching to channel
surface water off the lots could be installed at a cost to
the landowner.

6. We find

a) do
in
of

that the soils located on lots A, B, and E:

have a potential for growing food and forage crops
view of their classification by SCS and the history
use by the Martels;

b) are not now sufficiently well drained to allow sowing
and harvesting with mechanized equipment;

cl will respond to the use of fertilizer for
nutrification;

d) have several limitations for cultivation (stoniness,
wetness, overgrowth) which standing alone could be
easily overcome but which in the aggregate constitute
a substantial limitation to future cultivation.

III. CONCLUSIONS OF LAW

A. Criterion 9(B)

In the event an application involves "the subdivision or
development of primary agricultural soils," Criterion 9(B) of
10 V.S.A. §6086(a) requires us to consider whether the
subdivision will significantly reduce the soils' agricultural
potential. An affirmative finding concerning the latter issue
would require a detailed analysis of the four subparagraphs of
Criterion 9(B). The term "primary agricultural soils*  1;.
defined by 10 V.S.A. §6001(15) to mean, in pertinent part:
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"Primary agricultural soils" means soils which
have a potential for growing food and forage
crops, are sufficiently well drained to allow
sowing and harvesting with mechanized equip-
ment, are well supplied with plant nutrients
or highly responsive to the use of fertilizer,
and have few limitations for cultivation or
limitations which may be easily overcome.

We have affirmatively found the soils on Lots A, B, and E
to have potential for growing food and forage crops and to be
responsive to the use of fertilizer, However, because of the
impervious subsurface layer, soils on the project site are not
well drained. Furthermore, the soils are quite stony, have
become overgrown with brush, and would require artificial
drainage efforts before they could be used productively. As we
noted above, these limitations taken individually may be easily
overcome. However, viewing them in the aggregate, we must
conclude that the site has several limitations to cultivation
which together would be difficult to overcome.

Therefore, because the site is not sufficiently well
drained to allow the use of mechanized farm equipment, and
because there are several limitations to cultivation, we
conclude that the application does not involve the subdivision
of primary agricultural soils. We need not, therefore, move on
to consider the remaining components of Criterion 9(B)./l/

B. Issuance of Land Use Permit

In accordance with these findings of fact and conclusions
of law, we will issue Land Use Permit Amendment #4C0481-2-EB.
The Board hereby incorporates by reference as if fully set
forth, and adopts as its own, those findings of fact and
conclusions of law reached by the Commission which were not

/l/We note that the State Agencies have been involved since
Lakeview's initial application in efforts to reduce adverse
impacts on the potential agricultural productivity of the Martel
lands. We are also aware that the Commission imposed Condition
#8 in the original permit issued to Lakeview in an effort under
Criterion 9(B) to avoid future encroachment on agricultural
potential. However, Land Use Permit #4C0481 authorized the
subdivision of the most suitable agricultural land on the entire
488 acre tract. Further, Condition #8 only required further
review of each subsequent subdivision request under the terms of
Criterion 9(B); it did not (and perhaps should have) set forth
substantive limitations to protect any remaining agric%\L.ulLll
potential. The Agencies did not appeal issuance of the original
permit.
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appealed. The permit now issued approves the project subject to
conditions which are reflected in the Commission's findings and
conclusions.

Based upon the foregoing findings of fact and conclusions
of law, it is the conclusion of the Board that the project
described in amendment application #4CO481-2, if completed and
maintained in accordance with all the terms and conditions of
that application, the exhibits presented to the Board and the
Commission by the Applicant, and the conditions set forth in
Land Use Permit #4C0481-2-EB,  will not cause or result in a
detriment to public health, safety or general welfare under the
criteria set forth in 10 V.S.A. 56086(a).

IV. ORDER

Land Use Permit Amendment #4C0481-2-EE is hereby issued in
accordance with the findings of fact and conclusions of law
herein. Jurisdiction over-this matter is returned to the
District #4 Environmental Commission.

Dated at Montpelier, Vermont this
1984.

7th day of November,

VERMONT ENVIRONMENTAL BOARD

(diskenting)
Lawrence H. Bruce, Jr.
Dwight E. Burnham, Sr.
Melvin H. Carter
Donald B. Sargent


