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RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. CHAPTER 151

Burlington Properties Memorandum of Decision
Limited Partnership by and Remand Order

Robert V. Simpson, Jr., Esq. Application #4C0473-5A-EB
Thomas F. Heilmann

& Associates, Inc.
P.O. Box 216
Burlington, VT 05402-0216

This decision pertains to an appeal filed by the
Applicant in the above matter. As is explained below, the
Board concludes that the decision appealed from was pro-
cedurally incorrect and that the appeal must therefore be
remanded.

BACKGROUND

On May 19, 1989, the Applicant filed an appeal of a deci-
sion issued on May 9, 1989, by the District #4 Environmental
Commission. The District Commission's decision relates to the
Applicant's request for approval to subdivide 80 acres into 4
lots, located off Route 116 in South Burlington, Vermont.
Each of these lots would be used for commercial purposes.

The District Commission's decision is entitled "Pre-
liminary Hearing Report and Order." It concludes by
dismissing the application as incomplete, based on a
determination that the Applicant proposes to create a
commercial/industrial subdivision in stages according to a
plan, and that more information is needed than was provided by
the Applicant. The decision states that a hearing was held on
April 5, 1989. The Applicant's appeal of the decision asks
the Board to vacate the decision and grant a permit to the
Applicant based on the information provided.

Chairman Leonard U. Wilson convened a prehearing con-
ference in this matter in South Burlington on June 14, 1989.
Attending the prehearing were the Applicant by Robert Simpson,
Esq. and Landrum/Lane Press by James Coffrin, Esq. At the
prehearing, the Chairman indicated that this appeal was
irregular because of the nature of the District Commission's
decision, and that it would be necessary following the
prehearing to evaluate further how to proceed. On July 17,
1989, the Chairman issued a preliminary ruling that the appeal
should be remanded to the District Commission. On July 21,
the Applicant filed a written request for oral argument on the
ruling before the full Board. The Applicant also filed
written comments on July 26. Such argument was held on
August 2. The Board deliberated on this matter that day and
determined to uphold the Chairman's decision with amendments.
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DISCUSSION

10 V.S.A. Chapter 151 (Act 250) grants the Environmental

Partnership
Remand Order

Board and district commissions authority to administer the
Act. 10 V.S.A $S 6025-6027. Applications for Act 250 permits
are made to the district commissions. 10 V.S.A. S 6083.
Appeals of district commission decisions are made to the
Board. 10 V.S.A. S 6089. The Board and district commissions
are given authority to conduct such investigations,
examinations, tests, and site evaluations as they deem
necessary to verify information contained in an application.
10 V.S.A. S 6083(b).

Before granting a permit, the Board or district commis-
sions must make positive findings that a proposed project
meets ten environmental criteria. 10 V.S.A. 5 6086(a). Act
250 prohibits the Board and district commissions from denying
applications for lack of compliance with certain criteria and
only allows the imposition of conditions and requirements to
alleviate problems created. 10 V.S.A. 55 6086(c); 6087(b).
However, permit applications may be denied with respect to
most of the ten criteria. In addition, with regard to many of
the criteria, the burden of proof is on the applicant. 10 V.S.A.
S 6088(a). For criteria on which the burden of proof is not
on the Applicant, it is still the Applicant's burden to
provide sufficient facts on which a positive finding can be
made. Re: Pratt's Propane, Application #3R0486-EB, Memorandum
of Decision at 5 (January 27, 1987). .

Pursuant to authority granted in 10 V.S.A. S 6025(a), the
Board has adopted rules. Rule 10(D) addresses completeness of
applications and states, in relevant part:

Once a district commission convenes a hearing on
the merits of an application, the application is
deemed to be complete, and a subsequent appeal
may be had only on the merits of the application,
not on its sufficiency.

Rule 13(B) provides that the Board and district commis-
sions can recess hearings if additional information is needed.
Further, Rule 20 allows the Board and district commissions to
require submission of additional data and to conduct inves-
tigations. In addition, Rule 30(A) specifies that, on
adjournment of hearings, the Board and district commissions
are to issue decisions on permit applications:

The board or district commission shall, within
20 days of the day of adjournment of the
hearing on an application, issue a decision
approving, conditionally approving, or denying
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the application. The decision shall contain
findings of fact and conclusions of law speci-
fying the reasons for the decisions reached on
all issues for which sufficient evidence was
offered.

In Re: Killington, Ltd., Application #lR0584-EB, Memo-
randum of Decision at 6 (August 8, 1986), the Board stated in
relevant part:

The issue which the Commission was essentially
deciding in its April 3 and May 5 orders was
the scope of the project; that is, whether the
four-acre snowmaking pond was the first step in
a larger plan to develop the area known as
"Parker's Gore East." A decision on the scope
of a project goes to the merits of the appli.2
cation rather than to the question of whether
it is complete. That decision must be made
based upon factual information which, unless
stipulated to by the parties, has been elicited
by sworn testimony and subjected to
cross-examination. . . .

The Commission may subsequently decide that it
needs information about Killington's projected
use of lands adjoining the four-acre site in

order to make an adequate evaluation of the
application. If so, Rule 20(A) clearly autho-
rizes the Commission to require an applicant to
submit the relevant supplementary data.

That case concerned a district commission which had
issued a "Prehearing Order to Complete Application" and
determined not to go forward with hearings on the merits until
further information was submitted. The Board decided that
the district commission's decision not to hold hearings was
procedurally incorrect and remanded the matter to the district
commission with instructions to hold a hearing on the merits
of the application. fd. at 2, 3, 6 and 9.

Based on these authorities and Board decisions, the
Board concludes that the District Commission's dismissal of
this application was procedurally incorrect. There is no
authority for a district commission to dismiss an application
as incomplete. As the Act and Rules indicate, applications
are to be made to the district commissions and the district
commissions are to approve, approve with conditions, or deny
the applications. Applications may be rejected as incomplete
by district coordinators, but once a hearing on the merits is
convened, the application is deemed complete and dismissal

.
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cannot be made on the basis of completeness.
appears that the District Commission did hold
merits of the application on April 5.

In this case, it
a hearing on the

This ruling does not preclude the District Commission
from seeking the information it desires regarding the alleged
plans of the Applicant. As set forth above, 10 V.S.A. S 6083(b)
and Board Rules 13(B) and 20 provide the District Commission
with sufficient mechanisms to gain such information. Under
these authorities, the District Commission can, on its own
motion, recess hearings pending submission of requested
information and conduct its own independent investigation. If
the Applicant refuses to honor information requests and has
failed to provide enough information to meet its burden of
proof on a criterion pursuant to which denial is permitted,
the District Commission can deny the application. Such a
decision must be in the form of findings of fact and
conclusions of law on the ten Act 250 criteria.

Accordingly, the Board determines to remand the matter to
the District Commission. The District Commission may conduct
such further hearings and investigations as it deems necessary
to process this application. It is within the Applicant's
discretion to provide information or to ask for a decision on
the information already given. The District Commission will
then issue a decision on the merits of the application under
all ten Act 250 criteria, which approves, approves with
conditions, or denies the application. The Board encourages
the District Commission to act expeditiously to issue a
decision.
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ORDER

The appeal of Application #4C0473-5A-EB  is remanded to
the District #4 Environmental Commission. The District
Commission may conduct hearings and make such investigations
and requests for information as it deems necessary to process
this application. On completion of review, the District
Commission shall issue a decision on the application which
approves, approves with conditions, or denies it. The
decision shall contain findings of fact and conclusions of law
with respect to the ten Act 250 criteria.

Dated at Montpelier, Vermont this 10th day of August, 1989.

ENVIRONMENTAL BOARD

d U. Wilson, Chairman
Ferdinand Bongartz
Arthur Gibb
Samuel Lloyd
Roger N. Miller
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