
STA,l?B OF VERMONT
EN',~IRONt~lENTAL  BOARD
10 V.S.A., CHAPTER 151

RE: Allenbrook Associates Findings of Fact an3
C/O Richard Farnham Conclusions of Law
Box 149 Land Use Permit A;nzndn!snt
Hinesburg, Vermont 954til. #4C0466-2-EB

An appeal was filed wiih the Environmental Board (t.hs
"Board") on January 4, 1.182,  by Allenbrook Associates, Inc.
("Allenbrook") from DistricL d4 Environmental Commission's
ruling dated December 15, 1381.. Allenbrook challenges Conci-
tion #5 of Land Use Permit Amendment #4CO466-1, dated Nsverrt-
ber 12, 1981, which prohibits construction of the "Colonial."
Style two-story dwelling on Lots #18 through 426. The ;:;ermic;
specifically authorizes permittees to construct a 14 acre, 26-
lot single-family subdivision, with a common recreational area
and other common lands, all located off North Williston Road
in Williston, Vermont.

A pre-hearing conference on this appeal was held on
January 25, 1982, at South Burlington City Hall, South BI.,r-
lington., Vermont, Chairman I.eonard U. Wilson presiding. The
Board opened and immediately recessed a public hearing ai_ tht:
parties' request on February 9, 1982, in Morrisville, Vermont.
The hearing was reconvened on March 4, 1982, at the Sheraton
Inn in South Burlington, Vel-mont. Parties present at ttie

hearing were the following:

Appellant/Permittee, Allenbrook Associates, Inc. b;,
Richard Farnham and Jeffrey Feussner;

Appellant, Sterling Construction, Inc. by Bart Fri-biti
and Roger McCormick;

Adjoining Property Owners, Frank Gibney, Richard J\;:~i.jn,
and Nanette Nuebel; and

Interested Parties, Helen Oustinoff and Maxine Grilliith.

At the hearing held on March 4, 1982, Frank Gibney,
Richard Jordan and Nanet+:e :<uctel were identified as adjoin-
ing property owners and ,~railircci party status. Helen Ousti.no?f
and Maxine Griffith requested party status pursuant to Board
Rule 12(C) [now Rule 14(B)]. Both requests were granted on
the grounds that the proposed project changes might adversely
affect their interests and that the parties might materially
assist the Board.

The Board would like to emphasize that the only criieriori
before the Board in this de L?OVO appeal is Criterion 8. The--'-Y-
Board, in its reviewing authority, is limited to those cri-
teria that were raised at ti;? District Commission level. See,
In re Juster, 136 Vt. 577, 396 A.2d 1382 (1978). In AlI.e,i-
brook's amendment app1icati.o;; before District $4 Commissioll,
the permittee, the adjoinincj landowners and interested parties,
appellees here, raised anly Criteria l(B) and 8. The issuas
raised by Criterion l(B) we::_c apparently resolved at the
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commission level and were tlc)t the subject of this appeal. !
Consequently, the only criterion that the Board can address
in this appeal is Criteric:,1 8.

1

I

The Board heard tcst;.nitil;y and oral argument on tl;ti iszL:ies
outlined below. Our Sindings  of Fact and Conclusions ok Law
are

I.

based on the recocci developed at the hearing.

I
ISSUES IN THE APPWL_- I

Appellants raised the foilowing procedural and substlanfive 1
issues: i
A. Procedural Issues:

1.

2.

3.

Does the Distl.i.ct Environmental Commissioli  ("DE:")
have the authority pursuant to 10 V.S.A., chap"-
ter 151 (Act 250) to approve or disapprove the
proposed building types and/or dimensions ;f hcjmes
to be construct&J within a single-family si.I;Zddi.-
vision?

Does the DiX llave the authority pursuant [:cj
Act 250 to approve or disapprove proposed ht_\ilJinq
types and/or dimensions of homes to be colistructed
on specified 13ts within a single-family s,ibdivi-
sion?

Does the DEC I,.dv~ the authority pursuant LC= Aci
250 to bind a subsequent purchaser of a lot, withir
an Act 250 approved subdivision, to the Ccnditions
contained in the Land Use Permit issued by th<?
DEC?

B. Substantive Issue: 1I

Appellants objucted to the substantive issue tib stated
in the Pre-HesrinLr Conference Report, dated February 11,1
1982, and reqlli?st;:J  that the issue be re-phrase3 tc
include ."mass"  . ‘i,!ii- issue , as re-phrased, is: \!hZ_
ther the'heiqhc and itlass of appellants' propoked
two-story dwellings meet the aesthetic requirement:;
of Criterion 8 under 10 V.S.A. 56086(a), contrzrl
to the DEC's prohibition contained in Condition ti5
of Land Use Permit Amendment #4CO466-1.

II. FINDINGS OF FACT

I

1 i

1. On September 18, i38i, Allenbrook submitted ali aiJpii.-
catiok to amend land Use Permit #4CO466 to thz Dis-
trict #4 Environmental Commission. The amendmL?,n t
application requested permission, inter alia, to
authorize the construction of two additional ,tyles
of single-family d;/cLlinqs  in the approved siiig1.e
family subdivisicl:, styles labeled "Colonial" (two-
story) and "Farmho,:sI-ll"  (one-story) . The District
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.2 .

3.

4.

5.

6.

7.

Commission approv>jl both styles of houses but
restricted the "Col.I;nial" style's constructioli to
specified lots in i:he subdivision. The ~C010r1131"
style was apprave:l for Lots #l through #17 but :1a5
prohibited on Lots $18 through #26.

The District Ci>mmi.;;sion  prohibited the "Colonii11'.
style on Lots $18 tl-‘rough #26 because of its ~ind:;e
adverse acsthctic i mf;,act on the surrounding a~:o;i
under Criterion 8 of 10 V.S.A. §6086(a).

Approved houses 011 Lots #18 through #22 are already
constructed and occupied.
which the

The remaining lots on
"Colonial" style house is prohibited are

Lots #23 through $26.

Sterling ConstrucLion,  Inc. ("Sterling") purchased
five lots from Allenbrook: Lots #1,#3,#22,#23, an;i
#25. Sterling and Allenbrook object to the pronlbi-
tion of the "Colonial"
#25, and #26.

style house on Lots #23, 324,

The four lots are located in the southern por,ii).l
of the subdivision,
Route 2.

the rear of the lots facing 1J.S;.
The lots are on a highly visible piece of

land with the rear portion of the lots sloping clc;wn
to Frank Gibney' s Groperty which borders most of
the southern boundary of the subdivision. Richard
Jordan's property is adjacent to ,an approximately 75
foot wide strip of land owned by Allenbrook, !~hich
runs from the subdivision south to U.S. Route 2%
Nanette Nuebel's property is located to the west or
Lot #l. (Exhibits $2 and #3.)

Landscaping plans include planting a cedar he;iiLfei3\J
along the southernn~ost  border of Lots #18 through
#26 as required by Condition #7 contained in 'L-and
Use Permit t4CO466. The height of this fencer-317
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will be a mini.l:lum  zf 18" to 56". (Exhibit #3.) Ltind-  j
scaping requirements generally include that each lot
be seeded and have a minimum of two trees. Add i.- I
tional tree plantirlgs  will also be made within tijz
road right-of-way and the common area. (Exhibit l/3.) I

!

Lots #23, #24, and $25 are 60 feet by 100 feeL.
I
I

Uk#26 is slightly smaller. The distance bet\<s:ell I

eachhouse must be 3 minimum of 20 feet. The mass I
(projected face ac?a) and height of the three build-
ing types are as foliows:

1

!
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Building Type

"Cape" ‘(1% story)

"Farmhouse" (1% story)

"Colonial" (2 story)

8.

9.

10.

11.

III.

#4C0466-2-EB 4.
1’

>l&$jS (sq. feet)-- Height (ril_lijeline to 1
foundation)

608 19'

504 21'

611 23%'

The rear face of clle "colonial" style home has fiv:? w.i.r;--
dows and a glass s'iidi.t?g door. A garage may be added at
the home purchaser's option.

We find no substantial di.Eference among the mass CL‘
projected face area anil the height of the three different
building types.

The Village of Williston is listed in the Nationa; &gi.s-
ter of Historic Sites as an historic district. Allenbrook
Meadow, however, is not located within the Historic Dis-
trict. The Board also observed during a March 4, 1.982,
site visit that there are non-conforming buildings wi.th.Ln
the Historic District itself.

During the site visit, the Board noted that the e:;teriar
of the houses already constructed were in earth tones and
other subdued colors. Although no covenants or conditions
currently restrict the use of certain colors, the Board
requires that the exterior of any two-story "Color.izl"
style building constructed on the lots in question be
restricted to earth tories or other subdued colors.

CONCLUSIONS OF LAW

A. Procedural Iss;les;

1. Under 10 V.S.h. 56086(a), the Board or DiucricL
Commission must find that the subdivision meets
the requirements of the 10 criteria under $+6086(a)
before it can grant a permit. An amendment to a
permit must also meet these requirements. ihe
District ~-1 Eilvironmental Commission found that
the propo;;ed building type of single-family ho~ne
("Colonial" style) in the permittee's amendruant
application did not meet the requirements Gf
Criterion 8. We conclude that the District COI~L-
mission acted within its authority under 10 V.S.A.
S6086(a) in disapproving the construction of a
proposed building type in the subdivision.

2. Pursuant to iks authority vested in §6086(0), &he
District Environn,ental Commission can condition a
permit with rzspect to Criteria 1 through 16. 'i'he I

District Commission conditioned the permittee's
I

amendment to reflect its findings and conclusiol,s :
regarding thti proposed building type "Colbnisl". (
The condit.iol.1  restricted the location of this l;uildT
ing type wit\, IC the subdivision in order to met?t
the requircmc.ill-s of Criterion 8. We conclcc;le -thdr 1
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the District Environmental Commission acted \ii.thin
its authority urlder $6086(c) in restricting the
construction of thz proposed building type,
"Colonial", ko sbJckd-,,qified lots in the subdivision.

3. We conclude chat i11e District Commission has t;lle
authority to bind a subsequent purchaser to the
conditions contailjed in a land use permit. ‘The
purpose of 10 V.S.A., Chapter 151 (Act 250) is tc,
regulate the state ‘s land use and development.
Under 10 V.S.A. SG(190(a), a permit is granted
for a specified period, determined by the Board,
and pursuant to its duly promulgated rules. If
the conditions co the permit are violated, tile
permit may be ravoked under 10 V.S.A. 56090(b).
Permits, of course, run with the land. See Boar14
Rule 32(D). If this were not the case, the con-
ditions of a land use permit could be violaced
by a purchaser from the original permittee render-
ing 10 V.S.A. §§6032, 6004 and 6090(b) ineffective.
If a subsequent pu*i'chaser of a subdivision lot or
lots did not have to comply with the terms and
conditions of permits, the purpose of the Act would
be clearly frustrated.

B. Substantive Issue

Based upon the foreyojllg Findings of Fact, the doard
concludes that the "Colonial" style building will "n:Jt
have an undue adverse effect on the scenic or nattiral
beauty of the area, aesthetics, historic sites or rare
and irreplaceable natural areas" if the exterior of
such houses are restricted to earth tones or other sub-
dued colors. 10 V.S.A. 56086(a)(8).

Under 10 V.S.A. 56Otitj(b), the burden of proof is on
the party opposing the applicant with respect to Cri-
terion 8. The appelless, therefore, have the burden
of showing that the t\:z-story "Colonial" style honit
will have .an undue a3vdrse effect under Critericr. 8
on the surrounding ares. Based on the testimony tind'
evidence submitted by the appellees, the Board con-
cludes that the appellees have not carried their bur--
den. Therefore, the Board concludes that the "Colonial"
style house should not be prohibited on Lots #22 through
#26.



6.

Jurisdiction over this permit shall be returned to
the District #4 Enviror,mental Commission.

Dated at Montpelier, Vermont this 19th day of April,
1982.

ENVIRONMENTAL BOARD

Jan S. Eastman
Executive Officer

Members participating
in this decision:
Leonard U. Wilson
Ferdinand Bongartz
Lawrence H. Bruce, Jr.
Melvin H. Carter
Warren M. Cone
Roger N. Miller
Donald B. Sargent
Priscilla N. Smith


