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STATE OF VERMONT
ENVIRONMENTAL BQOARD
10 v.s.za., CHAPTER 151

RE: Al l enbrook Associaces

Fi ndi ngs of Fact and
cdoRichard Farnham

Concl usi ons of Law

Box 149 Land Use Permt amendment

H nesburg, Vernont 05461t #4C0466-2~-EB

An appeal was filed withihe Environnental Board (uhe
"Board") on January 4, 1182,by Allenbrook Associates, Inc.
("Al'l enbrook") from Districl #4 Environnental Conmi ssion's
ruling dated Decenber 15, 1981. Allenbrook challenges conui-

¢ tion #5 of Land Use Permt Amendnent #4cC0466-1, dat ed Novem-

ber 12, 1981, which prohibits construction of the "Colonial."
Style two-story dwelling on Lots #18 through #26. The pesrmic
specifically authorizes permittees to construct a 14 acre, 26~
lot single-fam |y subdivision, with a conmon recreational arza
and ot her conmon |ands, all located off North WIIliston Road
in WIliston, Vernont.

A pre-hearing conference on this appeal was held on
January 25, 1982, at souch Burlington Gty Hall, South Bu.:-
lington, Vernont, Chairman Ireonard U. WIson presiding. The
Board opened and inmediately recessed a public hearing at the
parties' request on February 9, 1982, in Mrrisville, Vernont.
The hearing was reconvened on March 4, 1982, at the Sheraton
Inn in South Burlington, vermont. Parties present at the

.. hearing were the follow ng:

Appellant/Permittee, Allenbrook Associates, Inc. by
Ri chard Farnham and Jeffrey Feussner;

Appel lant, Sterling Construction, Inc. by Bart Fri:iie
and Roger M Corm ck;

Adj oi ning Property Oaners, Frank G bney, Richard J.:odan,
and Nanette Nuebel; and

Interested Parties, Helen Qustinoff and Maxine Griifith.

At the hearing held on March 4, 1982, Frank G bney,
Richard Jordan and Nanette xuckLel were identified as adijcin-
i ng property ownersandgranted party status. Hel en Oustinoft
and Maxine Giffith requested pBarty status pursuant to Board
Rule 12(C [now Rule 14(B)]. ot h" requests were granted on
the grounds that the proposed project changes m ght adversely

# affect their interests and that the parties mght materially

assi st the Board.

The Board would |ike to enphasize that the only criierion
before the Board in this de novo appeal is Criterion 8. The
Board, in its reviewing authority, is linted to those cri-
teria that were raised at tiie District Commission level.  See,
In re Juster, 136 W\t. 577, 396 a.2d 1382 (1978). In Alle.-
brook™ s anendnent applicaticn before District’ #4 Commission,
the permttee, the adjoining |andowners and interested parties,
appel | ees here, raised only Criteria IﬂB) and 8. The issuas
raised by Criterion | (B) we.c apparently resolved at the
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comm ssion level and vere not the subject of this appeal.
Consequent|ly, the only criterion that the Board can address
in this appeal is Criterica 8.

The Board heard cestinony and oral argument on the issues

outlined bel ow Qur rfindinygsof Fact and Concl usions of Law
are based on the record daveloped at the hearing.

. I SSUES IN THE APPEAL

Appel | ants raised the following procedural and substantive!
i ssues:

A

Procedural |ssues:

1. Does the pistrict Environnental Commission (“DEC")
have the authority pursuant to 10 V. S. A, Chap-
ter 151 (Act 250) to approve or disapprove the

proposed buil ding types and/or dinensions .f homes
to be constructed Wthin a single-famly susdi-
vi si on?

2. Does the piC have the authority pursuant co
Act 250 to approve oOr dlsapﬁrove progosed building
types and/or dinmensions of hones to be constructed
on specified Iots within a single-famly sabdivi-
sion?

3. Does the DEC L.ave the authority pursuant wc zcec

250 to bind a subsequent purchaser of a lot, withir?i
an Act 250 approved subdivision, to the ccnditions

contained in the Land Use Permt issued by the
DEC?

Subst antive |ssue:

Appel 'ants objected to the substantive issue as stated

in the Pre~Hearina Conference Report, dated February 11}

1982, and requaestced that the issue be re-phrase3 tc
include ."mass". “he issue , as re-phrased, is: whe-
t her the heigiht and aass of appellants' propo:zed
two-story dwellinys neet the aesthetic requirements
of Criterion 8 under 10 V.S. A §6086(a), contrary

to the DEC's prohibition contained in Condition #5
of Land Use Permt Amendnment #4C0466-1.

FI NDI NGS OF FACT

1.

On Septenber 18,:y81, Allenbrook submtted a. appii-
cation t0 anend Land Use Permt #4C0466 to the D s-
trict #4 Environmental Commission. [INé amendmen c
application requested perm ssion, inter alia, to

aut horize the construction of two additional styles
of single-famly duellings in the approved single
fam |y subdivisicu, styles |abel ed "CbLoniaP'gcwo-
story) and "rarmho:se" (one-story) . INh€ Distvict
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Conmi ssi on approvzd both styles of houses but
restricted the "Colcnial" style's construction to
specified lots ia the subdivision. The "Colonial"
style was apgrovex for Lots #1 through #17 but vas
prohi bited on Lots #18 through #26.

The District commission prohibited the "Coloniai™
style on Lots $18 through #26 because of its undue
adver se aesthetici mpact on the surroundi ng avca
under Criterion 8 of 10 V.S. A §6086(a).

Approved houses oa Lots #18 through #22 are alrveady
constructed and occupied. The remaining lots on
which the "Colonial" style house is prohibited are
Lots %23 through #26.

Sterling Constevuction, Inc. ("Sterling") purchazed
five lots from Al | enbrook: Lots #1, #3, #2, #3, and
#25. Sterling and All enbrook object to the proaibi-

tion of the "Colonial" style house on Lots #23, 421,

#25, and #26.

The four lots are located in the southern porcioa

of the subdivision, the rear of the lots facing u.s.

Route 2. The lots are on a highly visible piece of
land with the rear portion of the lots sloping duwn
to Frank Gibney's groperty which borders nost of

the southern boundary of the subdivision. Richard

Jordan's property is adjacent to an approximately 75

foot wde strip of land owned by Allenbrook, which
runs from the subdivision south to U S. Route 2.
Nanette Nuebel's property is located to the wesc ot
Lot #1. (Exhibits $2 and #3.)

Landscapi ng plans include planting a cedar hedyerou
al ong the southernmost border of Lots #18 through
#26 as required by Condition 47 contained in tand
Use Permt #4co0466. The height of this fencerou

W ll be a minimum cf 18" to 56". (Exhibit #3.) Land-

scaping requirements generally include that eaczh | ot
be seeded and have a minimum of two trees. Add i-
tional tree plantings Wil also be made within tie
road right-of-way and the common area. (exhibict #3.)

Lots #23, #24, and $25 are 60 feet by 100 feet.
Iot#26 is slightly snaller. The distance between
eachhouse nmust be a mninmum of 20 feet. The mass
(projected face area) and height of the three build-
ing types are as focliows:
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Bui | di ng Type Mass (sq. feet) Height (ridgeline t
, f oundat i on)
"Cape" (1% story) 608 19'
"Farmhouse" (1% story) 504 21
"Colonial" (2 story) 611 23%"
8. The rear face of che "Colonial" style hone has fiva win-

10.

11.

dows and a gl ass siiding door. A garage nmay be added at
the hone purchaser's option

W find no substantial difference anong the mass or
projected face area and the height of the three different
bui | di ng types.

The Village of WIliston is listed in the National Ragis-
ter of Hstoric Sites as an historic district. Allenbrock
Meadow, however, is not |ocated within the Hstoric Dis-
trict. The Board al so observed during a March 4, 1.982
site visit that there are non-conformng buildings within
the Hstoric District itself.

During the site visit, the Board noted that the exterior
of the houses already constructed were in earth tones and
ot her subdued colors. Although no covenants or conditions
currently restrict the use of certain colors, the Board
requires that the exterior of any two-story "Colorizl"
style building constructed on the lots in question be
restricted to earth tones or other subdued col ors.

CONCLUSI ONS OF LAW

A Procedural 1Issues:

1. Under 10 v.s.a. 56086(a), the Board or Discrict
Comm ssion nust find that the subdivision neets
the requirenents of the 10 criteria under $6086(a)
before it can grant a pernit. An amendment to a
permt nmust alsc neet these requirenments. ihe
District g4 Environmental Comm ssion found thac
t he proposad building type of single-famly home
("Colonial" style) in the permttee's amendment
application did not neet the requirenments o
Criterion 8. W conclude that the District Cou-
mssion acted within its authority under 10 V.S A
§6086 (a) i n di sapproving the construction of a
proposed buil ding type in the subdivision.

2. Pursuant to its authority vested in §6086(c), che
District Environmental Conm ssion can condition a
permt with rzspect to Criteria 1 through 16. ‘'the
District Commission conditioned the permittec's

1

amendnent to reflect its findings and conclusious.

regardi ng the proposed building type "Colunial".

i

The condition restricted the [ocation of this Luilds

ing type witl :nn the subdivision in order to meet

the requiremcuts of Criterion 8. W conclude that,
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the District Environmental Conm ssion acted within
its authority under §6086(c) in restricting the
construction of the proposed building type,
"Colonial", tospezified lots in the subdivision

3. W conclude chat ihe District Comm ssion has the
authority to bind a subsequent purchaser to the
conditions contained in a land use permt. The
purpose of 10 V.S. A, Chapter 151 (Act 250) is tu
regul ate the stare's land use and devel oprent.
Under 10 V.S A §6090(a), a permt is granted
for a specified period, determned by the Board,
and pursuant to its duly pronulgated rules. If
the conditions co the permt are violated, the
permt may be ravoked under 10 V.S A §609G(b).
Permts, of course, run with the [and. See Boari
Rule 32(D). If this were not the case, the con-
ditions of a |and use permt could be violated
by a purchaser fromthe original permttee rendevr-
ing 10 V.S. A s§§6002, 6004 and 6090(b) ineffective.
| f a subsequent purchaser of a subdivision |ot or
lots did not have to conEIy with the terms and
conditions of pernmits, the purpose of the Act would
be clearly frustrated.

Subst anti ve |ssue

Based upon the foregyoing Findings of Fact, the Board
concludes that the "Colonial" style building wll "not
have an undue adverse effect on the scenic or natural
beauty of the area, aesthetics, historic sites or rare
and irreplaceable natural areas" if the exterior of
such houses are restricted to earth tones or other sub-
dued colors. 10 V.S. A §6086(a) (8).

Under 10 V.S. A §6036(k), the burden of proof is on

the party opposing the applicant with respect to Cri-
terion 8  The appelless, therefore, have the burden

of showi ng that the tuo-story "Colonial" style homa

Wi Il have .an undue :dverse effect under Critericr. 8

on the surrounding area. Based on the testinony «nd
evidence submtted by the appellees, the Board con-
cludes that the appellees have not carried their bur-
den. Therefore, the Board concludes that the "Col onial"
styl e house should not be prohibited on Lots #22 through
#26.



Jurisdiction over this permt shall be returned to
the District #4 Environmental Comm SsSion.

Dated at Mntpelier, Vernont this 19th day of April,
1982.

ENVI RONMVENTAL  BOARD

Jan S. East rran‘
Executive Oficer

Menbers participating
in this decision:

Leonard U W/ son
Ferdi nand Bongartz
Law ence H Bruce, Jr.
Melvin H Carter
Warren M Cone

Roger N. MIler

Donal d B. Sargent
Priscilla N Smith




