
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

RE: Town of Charlotte by Findings of Fact,
Steven Stitzel, Esq. Conclusions of Law,
McNeil & Murray and Order
271 South Union Street Land Use Permit
Burlington, VT 05401 #4C0424-l-EB

This decision pertains to an appeal of permit
conditions issued with respect to the Town of Charlotte's
landfill. As is explained below, the Environmental Board
has determined to alter several of the conditions.

I. BACKGROUND AND ISSUES

On December 8, 1989, the District #4 Environmental
Commission issued Land Use Permit Amendment #4C0424-l-EB to
the Town of Charlotte. The permit amendment authorizes the
Permittee to operate a municipal landfill on 80 acres of
land off Carpenter Road in the Town of Charlotte.

On December 8, 1989, the Permittee filed an appeal of
the permit amendment. The appeal challenges various permit
conditions. On February 7, 1990, Environmental Board
Chairman Stephen Reynes convened a preliminary hearing in
Shelburne, Vermont. On February 20, the Permittee filed a
request to withdraw a portion of its appeal. On February
27, the Board issued a preliminary hearing report. On
March 21, the Board issued an order dismissing a portion cf
the appeal. On April 3, the Permittee filed prefiled
testimony and a list of witnesses and exhibits. On April
10, permitted party Harvey Mudd and the Agency of Natural
Resources filed prefiled testimony.

On June 7, 1990, an administrative hearing panel of
the Board convened a hearing in Shelburne, with the
following persons participating:

Town of Charlotte by Steven Stitzel, Esq.
Nancy Calcagni
Clark Matis, adjoining landowner
Rachel Hutchins, adjoining landowner

After taking a site visit and hearing testimony, the panel
recessed the hearing pending review of the record,
deliberation, and preparation of a proposed decision.

On November 14, 1990, a proposed decision was sent to
the parties and an opportunity for argument and written
comment was provided. No party requested argument or filed
written comments. The Board deliberated in Shelburne on
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December 20. This matter is now ready for decision. To~. _. _ .

of Law, and Order

the extent any proposed findings of fact and conclusions of
law are included below, they are granted; otherwise, they
are denied.

II. ISSUE

The issue in this matter is whether various conditions
in the permit are justified by the impacts of the project
under the Act 250 criteria found at 10 V.S.A. § 6086(a).
The criteria and conditions at issue are:

A.

B.

C.

D.

Criterion 1 (water wollution)_

1. Condition #7 prohibits use of salt as a de-icing
agent on the landfill access road. The Permittee
believes that prohibiting use of salt will create
an unsafe situation.

2. Condition #lS requires relocation of surface
water monitoring station Sl. The Permittee
believes that the current location of this
station is adequate.

Criterion 1 (air wollution - noise)_

Condition #13 limits the operation of heavy equipment
on the site to one day per week. The Permittee
believes that this will hinder landfill operation and
snow removal and seeks to have no limit on the use of
heavy equipment.

Criterion 4 (soil erosion)

Condition #9 requires an erosion control plan that
includes, among other things, a requirement for
monthly inspection and report. The Permittee believes
it is sufficient for it to meet various reporting
requirements which are contained in its Disposal
Facility Certification issued by the Agency of Natural
Resources.

Criterion 5 (traffic)

Conditions #7 and 13 (see above). The Permittee
argues that the conditions will create unsafe traffic
conditions.
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III. FINDINGS OF FACT

1.

2.

3.

4.

5.

6.

The project is an existing, operating landfill located
on the site of a former gravel pit. It is owned and
operated by the Town of Charlotte. It is on an
SO-acre tract off Carpenter Road in Charlotte. An
access road leads into the landfill from Carpenter
Road.

The project area involves 10 acres. The site is
generally open with gentle to moderate slopes. The
site is adjacent to the La Platte River. A steep bank
forms the edge of the landfill near the river. The
landfill will only accept waste from within the Town
and will not be used by other towns. The landfill is
and will be open to accept waste only on Saturdays
between 8:00 a.m. and 4:00 p.m.

On December 8, 1989, the District #4 Environmental
Commissi~on  issued Land Use Permit #4CO424-1 (the
permit), authorizing the.continued operation of the
landfill.

Condition 7 of the permit prohibits the use of salt on
the landfill access road as a de-icing agent. The
access road runs roughly parallel to the LaPlatte
River. At one point, it is approximately 275 feet
from the closest shoreline of the river. It is
approximately 40 feet higher in elevation than that
shoreline.

The Permittee uses a salt and sand mixture to maintain
the access road in safe condition during the winter.
The mixture has a ratio of one part salt to 32 parts
sand. Typically the mixture only needs to be applied
twice per year at a rate of four cubic yards per
application. The salt and sand are thoroughly mixed
prior to use. If salt is not used in the mixture, the
sand will clump together because of the cold and the
Permittee will not be able to spread the sand evenly
on the road. Even spreading is necessary to keep the
road in safe condition.

Condition 9 of the permit requires, in relevant part,
that the Permittee submit a monthly erosion control
and landfill operations report to the District
Commission and the Agency of Natural Resources.
Condition 9 also requires that the inspection and
report be performed either by a certified site
technician or a certified professional engineer.
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7.

8.

9.

10.

11.

12.

13.

4

During winter, the frozen condition of the ground will
inhibit the potential for soil erosion. Erosion
potential will be greatest during spring and falls,
during which the ground typically is more wet than at
other times of year.

Certified site technicians are not trained to perform
soil erosion inspections and reports. Certified
professional engineers are so trained. Other
professionals such as geologists may have the relevant
training and expertise.

Condition 13 of the permit limits the operation of
heavy equipment on the site to one day per week.

The type of heavy machinery used at the site will
consist of bulldozers, dump trucks, and backhoes.
Many of these machines use loud beepers to give
warning prior to backing up.

The project is located in a residential area. The
closest residences are approximately 1000 to 1500 feet
from the landfill. Many of the surrounding residences
are at a higher elevation than the project. From his
residence, Clark Matis, an adjoining landowner, can
:hear.heavy  equipment being used at the landfill. 'The
equipment is also audible from other nearby homes.
This noise disturbs the residents.

Work with heavy machinery must be done on the day the
landfill is open ~for accepting waste. However, not
all work involving machinery can always be performed
on that day. For example, the Permittee is not always~
able to complete all activities necessary to cover the
waste on that day due to equipment breakdowns, weather
problems, or other factors. In such cases, the
Permittee will place a layer of cover over the waste
at the end of the day to ensure that the waste is not
exposed, and will have to complete the cover the next
day. If the cover is not completed as soon as
possible, public health and the environment may be
threatened because rodents may be attracted to the
waste,;~stormwater runoff from exposed waste piles may
occur, and papers may blow away.

On an average waste acceptance day, approximately 120
to 170 cars and light trucks come to the landfill to
deliver waste. These cars and light trucks must pass
through the area in which heavy machinery is operated.
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14.

15.

16.

IV.

If all heavy machinery is to be used on the day the
landfill is accepting waste, the possibility of an
accident will be increased.

Condition 15 of the permit requires the Permittee to
move an existing surface water monitoring station,
denominated l'S1,'@ to a point upstream from its current
location.

Sl is currently approximately 2500 feet upstream from
the landfill. It is located near a bridge on Town
Highway #14. There is a short stretch of river
between Sl and the landfill. If Sl were moved further
upstream, the length of this stretch of river would be
increased.

The purpose of Sl is to provide a background water
quality sample of the river. Results from Sl are
compared against results from downstream stations to
determine whether the landfill is affecting the
river's water quality. The further away the
monitoring station is from the landfill, the greater
the likelihood that contamination from other sources
will enter the water between Sl and the landfill. If
contamination does enter the water, the samples from
~1 will not reflect this other contamination, while
the downstream samples will reflect it, as well as any
contamination from the landfill.

CONCLUSIONS OF LAW

10 V.S.A. § 6086(c) provides that a permit may contain
such conditions and requirements as are allowable within
the police power and are appropriate with respect to the
Act 250 criteria. In this light, the Board will examine
whether the impacts of the landfill require the imposition
of the permit conditions which are on appeal.

A. Criterion 1 (Water Pollution)

Prior to issuing a permit, the Board must find that a
project will not cause undue water pollution. 10 V.S.A.
5 6086(a)(l). The questions with respect to water
pollution are: (1) whether it is necessary to prohibit use
of salt as a de-icing agent, and (2) whether surface water
monitoring station Sl must be relocated. The District
Commission incorporated both of these requirements as
permit Conditions #7 and #15, respectively. Under the
facts of this case, the Board concludes that these
conditions are not appropriate.
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The Permittee plans
l'de-icel' the road within
have a ratio of one part_.

to use a salt
the landfill._. __

and sand mixture to
This mixture will

salt to 32 parts sand, and is__typically only applied twice a year at~a rate of Sour yards
per application. To ensure that pollution does not occur,
the Board will alter Condition #7 to prohibit use of salt
as a de-icing agent at any ratio but one part salt to 32 or
more parts sand.

Movement of monitoring station Sl further upstream
from the project is not required by any need to monitor the
water quality impacts of the l.andfill. The purpose of Sl
is to provide a water quality sample of the La Platte river
before the river reaches the area of the landfill. It is
a background water sample against which downstream samples
can be measured to determine whether the landfill is
contaminating the river. The proposed location of the
monitoring station is adequate for that purpose. Moreover,
if Sl were moved further upstream, a stretch of river would
lie between the monitoring station and the landfill.
Contamination from other sources, not attributable to the
landfill, might then be included only in the downstream and
not in the upstream samples. This would present an
inaccurate picture of the landfill's effects because
contamination from other sources would be attributed to
that landfill rather than to the actual sources.
Accordingly, the Board will remove the requirement to move
Sl from Condition #15.

B. Criterion 1 (Air Pollution - Noise)

Prior to issuing a permit, the Board must find that a
project will not cause undue air pollution. 10 V.S.A.
5 6086(a)(l). The Board interprets air pollution to
include consideration of noise impacts. Re: Juster
Development Co., #lR0048-8-EB, Findings of Fact,
Conclusions of Law, and Order at 24-25 (Dec. 19, 1988).

The landfill operation will necessitate use of heavy
machinery which will generate noise. Since the landfill is
located in a residential area, the noise will disturb
people who reside nearby. Accordingly, daily use should
not be allowed.

The landfill is open one day per week, Saturday, for
accepting waste. In Condition #13, the District Commission
limited the use of heavy machinery to one day per week.
However, to properly operate a landfill, it is often
necessary to perform work involving heavy machinery on a
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day other than one in which people are driving into the
landfill to deliver waste (see Findings 12 and 13, above).
Accordingly, the Board will alter Condition #13 to allow
use of heavy machinery on Saturday and one other day in the
week, except Sundays. Heavy machinery may be used on a
Sunday, however, only if there is an emergency need to
complete cover activities which were not completed on the
previous Saturday. Use of such machinery on a Sunday will
be limited to those activities necessary to protect public
health and the environment, and must be done between the
hours of 8:00 a.m. and 4:00 p.m. In any given week, the
total number of days on which heavy equipment is used may
not exceed two.

C. Criterion 4 (Soil Erosion)

Prior to issuing a permit, the Board must find that a
project will not cause unreasonable soil erosion or
reduction in the capacity of the land to hold water so that
a dangerous or unhealthy condition results. 10 V.S.A.
§ 6086(a)(4). In Condition #9, the District Commission
required monthly soil erosion inspections and reports by a
certified site technician orcertified~ engineer. The issue
for the Board is whether these requirements are appropriate
with respect to Criterion 4.

The Board concludes that monthly erosion inspections
and reports are not necessary. This landfill is a small
one which takes waste one day per week, and which only
takes waste from within the Town of Charlotte. During
winter conditions, unreasonable soil erosion is unlikely.
In this case, an inspection and report twice a year, once
each during April and November, is appropriate to protect
the values embodied in Criterion 4.

The Board also concludes that it is inappropriate to
allow a certified site technician to perform the erosion
inspections and reports because he or she will not
necessarily have the required training.

In view of its conclusions, the Board will alter
Condition #9 to require erosion inspections and reports
twice a year, during April and November, by a certified
professional engineer or person with equivalent training
and expertise.
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D. Criterion 5 (Traffic)_

Prior to issuing a permit, the Board must find that a
project will not create unsafe traffic conditions. 10
V.S.A. § 6086(a)(5). The Permittee contends that
prohibiting use of salt and allowing heavy machinery to be
used only on one day will create unsafe traffic conditions.

The Board concludes it is necessary to use some salt
to maintain the road to the landfill in safe condition
during the winter. Without salt, sand will clump together
rather than spread evenly on the road. It is necessary for
the sand to spread evenly to ensure that the road is
safe during winter.

The Board further concludes that restricting use of
heavy machinery to one day would create unsafe traffic
conditions. Some heavy machinery must be used on the day
of waste acceptance. On that day, an average of
approximately 120 to 170 cars and light trucks will arrive
to drop off waste. These cars and light trucks will move
through the same area as the heavy equipment. If use of
heavy machinery is limited to one day per week, then all
the machinery will have to be used on Saturdays and the
potential for accident will be increased. If some
activities using heavy equipment can be performed on
another day, the accident potential will be decreased.

Pursuant to Criterion I (air pollution - noise), the
Board has already determined to alter the permit conditions
regarding salt and heavy equipment. These changes will be
sufficient to address the potential traffic conditions
discussed above.
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V. ORDER

Land Use Permit #4C0424-l-EB is hereby issued.
Jurisdiction over this matter is returned to the District
#4 Environmental Commission.

Dated at Montpelier, Vermont this 26th day of
December, 1990.

ENVIRONMENTAL BOARD

Ferdinand Bongai-tz
Elizabeth Courtney
Arthur Gibb
Samuel Lloyd
Charles F. Storrow
Steve Wright

charlott.dec(rd5)


