
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. §§ 6001 et seq.

Re:    Hannaford Brothers Co. and Land Use Permit Amendment
 Southland Enterprises, Inc. Application #4C0238-5-EB

Memorandum of Decision

This proceeding concerns an appeal to the Environmental Board (Board) by Lisa
Yankowski, David Wilber, Sheldon Katz, Wendy Copp and John Hodgson (Appellants)
from Land Use Permit #4C0238-5 issued by the District 4 Environmental Commission
(Commission) to Hannaford Brothers Company and Southland Enterprises, Inc.
(Permittees) and a cross-appeal by Permittees of certain Conditions imposed by the
Commission in the Permit.

I. Background

On April 9, 2002, the Board issued Land Use Permit #4C0238-5-EB (Board
Permit) to the Permittees.

On May 9, 2002, the Permittees filed a Motion to Alter to which the Appellants
replied on May 23, 2002. 1

The Board deliberated on the pending motion on June 19, 2002.

II. Discussion

The Permittees seek review on three matters addressed by the Board Permit.

A. Maximum noise limits at southern apartment complex

The Permittees ask that the phrase “at the residential property immediately to the
south of the Project,” which applies maximum noise limits at that property, be deleted
from Conditions 2 and 3 of the Board Permit and from page 24 of the Conclusions of
Law.  They note that their proposed project already includes steps to mitigate noise
impacts to the south and argue further that the record provides no support for finding

                                           
1 The Permittees filed a response to the Appellants’ reply on June 7, 2002.  This
filing, however, is not authorized by the Board’s rules and was therefore not considered.
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adverse noise impacts or establishing a noise limitation at the property to the Project’s
south.

The Board declines to amend the Board Permit or the Conclusions of Law as
requested by the Permittees.  The site visit and other evidence in the record establish
the relationship between the proposed Project and its surroundings, including the
residences to the south.

Perhaps more importantly, the Board notes that it is charged with ensuring that
developments and subdivisions subject to 10 V.S.A. Ch. 151 (Act 250) “will not have an
undue adverse effect on … aesthetics.”  10 V.S.A. §6086(a)(8).2  This charge is not
limited to a consideration of the aesthetic impacts, or impacts that trigger review under
other criteria, of a project solely on those parties who participate in an appeal.   Indeed,
there are instances where the Board has engaged in a careful review of projects under
criteria when those who might, or should, be most interested in those criteria have not
participated in the appeal.  Cf., Mill Lane Development Co., Inc., #2W0942-2-EB,
Findings of Fact, Conclusions of Law, and Order at 42, n. 9 (Dec. 17, 1999).  Thus, the
fact that the residents of the southern residential property did not appear to protect their
interests does not mean that those interests should not be protected or are not worthy
of protection.

B. Nighttime noise limitations

Condition 2 of the Board Permit reads:

2. The Project shall be operated so as not to exceed 55 db(A) Lmax
between the daytime hours of 7:00 a.m. and 7:00 p.m., as measured at
the following locations: 11 Maple Avenue and 25 Central Avenue, 54
Central Avenue, and 90 Central Avenue in Queen City Park, South
Burlington, and at the residential property immediately to the south of the
Project.  The Project shall also be operated so as not to exceed 45 db(A)
Lmax between the nighttime hours of 7:00 p.m. and 7:00 a.m., as
measured at the above-noted locations.

                                           
2 Noise is an aesthetic consideration.  Barre Granite Quarries, LLC and William
and Margaret Dyott, #7C1079(Revised)-EB, Findings of Fact, Conclusions of Law, and
Order at 80 (Dec. 8, 2000); Casella Waste Management, Inc., and E.C. Crosby & Sons,
Inc., #8B0301-7-WFP, Findings of Fact, Conclusions of Law, and Order at 31-40 (May
16, 2000); Black River Valley Rod and Gun Club, Inc., #2S1019-EB (Altered) (June 12,
1997).
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The Permittees seek an amendment to Condition 2.  They note the Board's
reference to the day/night noise standards set by the United States Environmental
Protection Agency (EPA) and then, analyzing in detail the basis for the EPA limitations,
argue that the Board's reliance on the EPA standards is misplaced.  As an example, the
Permittees note that the EPA standard sets annual average sound levels, not daily
maximum sound levels; they note that the EPA 10-decibel weighting factor applies to
levels between 10:00 p.m. and 7:00 a.m., not the 7:00 p.m. to 7:00 a.m. interval in the
Board Permit.  They contend that background noise levels in the area range between 38
dB(A) and 48 db(A),3 and they point out that “No regulatory or advisory organization has
adopted standards or guidelines imposing a nighttime noise limit of 45 dB(A) Lmax.”
Permittees’ Memorandum at 7.

The Board is well aware that there are differences in the EPA standard and the
limitations set in Condition 2.  Indeed, while it was cognizant of the fact that the EPA
has determined that there should be some reduction in noise levels during nighttime
hours, the Board’s decision recognizes that the EPA standard provides only guidance to
such a determination.  See, #4C0238-5-EB, Findings of Fact, Conclusions of Law, and
Order at 24: “Using the EPA Ldn standard for guidance….”  The Board was also aware
that noise limitations in rural settings should differ from those established for residential
areas:  “The Board also concludes that there must be different standards for daytime
and nighttime operations for projects whose sound will impact on residential areas.” Id.

Further, the Board recognized the distinctions between average noise levels and
maximum noise levels; indeed, while concluding that the Project would comply with the
average noise limitations in the City of South Burlington noise ordinance, the Board
noted the ordinance’s weakness:

The Board does not believe that the ordinance's use of a one-hour
average Leq measurement adequately protects City residents from
sudden noises, as a noise source can be quiet for 59 minutes and very
loud for one minute and yet still comply with the local hourly average
standard.

#4C0238-5-EB, Findings of Fact, Conclusions of Law, and Order at 20.

                                           
3 The Board agrees that it makes no sense to impose a maximum nighttime noise
limitation on a project when that limit is exceeded by the background noise levels.  But
the Permittees’ own evidence shows that background noise levels (L90) in Queen City
Park range “between 44 dB(A) during the peak hours of motor vehicle traffic and 38
dB(A) in the middle of the night.”  Exhibit H9, Q12, referring to Exhibit H12.  Certainly,
there are events, most notably passing trains, that cause spikes in this level, but
testimony from the Permittees’ expert belies any claim that the Board's 45 dB(A) (Lmax)
restriction for nighttime hours is less than background nighttime noise in the area.
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Therefore, when the Board addressed the question of mitigation under Criterion 8
(aesthetics), 10 V.S.A. §6086(a)(8), the Board consciously chose to establish limitations
that differed from those set by the EPA and South Burlington.  Following the teachings
of earlier Board decisions, the Board determined that it needed to establish a standard
for intermittent and instantaneous noises different from that used for steady, low-
frequency noises, especially during the night.  #4C0238-5-EB, Findings of Fact,
Conclusions of Law, and Order at 15-17.

The Board understands that the Permittees may not be pleased with an Lmax
noise limitation that has not before been set by any other regulatory agency.  But the
Board is charged under Criterion 8 with ensuring that any undue adverse effect on
aesthetics is mitigated, and it is for the Board to attempt to devise the means and
condition permits to accomplish this goal.  That other regulatory bodies may not have
addressed an issue or may approach an issue differently from the Board does not mean
that the Board is without the authority to carry out its statutory mandate.  Nothing in the
law prevents the Board from applying nighttime noise limitations that differ from or are
stricter than the EPA standards or the standards set by the City of South Burlington.  In
re Agency of Transportation, 157 Vt. 203, 208 (1991) (“[A] less stringent provision
required elsewhere does not preclude stricter Act 250 review.”)  And see, In re Stokes
Communications Corp., 164 Vt. 30 (1995)

C. Noise from emergency vehicles and other sources

The Permittees note that, unlike other projects for which noise limitation have
been set, their store will be open to the public, and noise events may occur that are
beyond the Permittees’ control.  Noting that Condition 2 applies broadly to all noise-
producing activities on the site, the Permittees ask the Board to “clarify whether the
maximum noise limit applies” to extraordinary events, such as emergency vehicle sirens
or customer car alarms.

The Board declines to amend the wording of Condition 2.  However, the Board
recognizes that there will be times when noises which are beyond the control of the
Permittees will occur at the site.  The clearest examples of such noise are fire, police
and rescue squad sirens, horns or bells.  Less clear is the Permittees’ responsibility to
regulate the use of its property by customers, so that, should a customer’s car alarm
sound in the middle of the night, the Project’s neighbors are not unduly disturbed.  The
Board suggests that the Permittees might want to investigate limiting the use of certain
parking areas by customers after closing hours.
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III. Order

The Permittees’ Motion to Alter is denied. 4

Dated at Montpelier, Vermont this 2nd day of July 2002.

ENVIRONMENTAL BOARD

/s/ Marcy Harding________
Marcy Harding, Chair
John Drake
Samuel Lloyd
W. William Martinez
Rebecca M. Nawrath
Alice Olenick
Jean Richardson
Donald Sargent
Nancy Waples

                                           
4 The Board notes that the instant matter involves an application for a permit
amendment.  If the Permittees are concerned about the limitations that have been
imposed in the Board Permit and its accompanying Findings of Fact and Conclusions of
Law, they are, of course, free to abandon Land Use Permit #4C0238-5 (as amended by
the Board Permit), and seek an extension of the construction completion date in Land
Use Permit #4C0238-4, see, Judge Development Corporation, Declaratory Ruling #363,
Findings of Fact, Conclusions of Law, and Order (Apr. 28, 1999), in order to construct
the project as it was earlier approved.


