
Re:

VERMONT ENVIRONMENTAL BOARD
10 V.&A. §Q 6001-6092

Pike Industries, Inc.
Laud Use Permit #400008-2-EB

MEMORANDUM OF DECISION

On June Il. 1997, the Environmental Board (“Board”) deliberated whether
Marianna McShane and Randall N. Ross have demonstmted  that they an entitled to party
status under 10 V.S.A. 9 6086(a)(9)(E)  (“Criterion 9(E)“). For the reasons set forth more
fully below, the Board declines to grant party status to Ms. McShane and Mr. Ross under
Criterion 9(E).

I. BACKGROUND

On July 26, 1994, Pike Industries (“Pike”) filed an application (“Application”)
under 10 V.S.A. $0 6001-6092 (“Act 250”) seeking an amendment to Land Use Permit
#400008-  1 that would allow 24-hour operation of its hot mix asphalt plant located on
Campground Road in New Haven, Vermont (“Asphalt Plans’)  for a maximum of fifteen
(15) &YSperYear.

On December 11, 1996, the District #9 Environmental Commission (“District
Commission”) issued Land Use Permit #400008-2  and supporting Findings of Fact and
Conclusions of Law and Order (“Order”). The Order granted party status to Mariauna
McShane and Randall  N. Ross, among others, under 10 V.S.A. $6086(a)(l), (5). and (8)
(“Criteria 1, 5, and 8” respectively). It declined to grant them party status under Criterion
9(E).

On March 17,1997,  the Commission issued Land Use Permit #400008-2
(Altered) (“Permit”)  which incorporatu  the permit  issued December 11,19%. It also
issued a Memorandum of Decision (“Decision”) concerning a Motion to Alter filed by
Pike. The Permit authorizes Pike to operate the Asphalt Plant beWeen  the hours of 7:00
a.m. and 1 :OO a.m. for up to eight (8) days per year.

On April 15.1997, Pike filed an appeal with the Environmental Board (“Board”)
from the Permit, Order, and Decision as to Criteria 1 and 8. Pike appeals the limitation of
hours per day; it does not appeal the reduction in the number of days.

On April 28;1997, Marianna  McShane and Raadall  N. Ross (collectively “Cross-
Appellants”) filed  a cross-appeal hm the Peht, Decision, and Order as to Criteria  1
and 9(E). Cross-Appellants also chailenged  the denial of party status under Criterion
9(E).
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On May, 19, 1997, Board Chair John T. Ewing convened a prehearing  conference
at which the following orgat&adons  and individuals participated:

Pike by Charles F. Storrow,  Esq. and Newb LeRoy
Cross-Appellants, pm SC

Cross-Appellants filed a Petition for Party Status as to Criteria 1,8, and 9(E) at the
commencement of the pnhearing confmnce. Pike indicated orally  that it did not object
to Cross-Appellants’ party status as to Criteria 1 and 8.

On May 28.1997, Chair Ewing issued a Prehearing  Conference Report and Order
which, in part, contirmed  Cross-Appellants’ party status as to Criteria 1 and 8 in this
appeal.

On June 5.1997, Pike Ned a Memorandum of Law in Opposition to Cross-
Appellants’ Request for Party Status Under Criterion  9(E) (“Opposition”).

II. ISSUE ‘V

Whether Cross-Appellants have demonstmted  party status as to Criterion 9(E).

In. DISCUSSION

A person denied party status at the District Commission Ievel may raise the issue
before the Board by way of appeal or cross-appeal. I&, v/a/ WJ.&
and fnWO991-EB,  Findings of Fact, Conclusions of Law, and Order at 7
(Oct. 11.1995); Re: #2S0985-EB,  Memorandum of
Decision at 7 (July 18,1995). Such person is deemed to be a party for the limited
purpose of deciding party status. id. The Board considers the issue of party status de
m. Id If the Board denies party status on a criterion, the appeal or cross-appeal is
dismissed as to that criterion. Id Conversely, if the Board  grants party status, it “will
proceed with substantive review on any criteria concerning which it de-es tbat the
appellant qualifies for party status.” Bs;; Ci savoic. a at 7.

Criterion 9(E) provides:

Extrwtioo  of earth resources. A permit  will be granted for the
extra&ion  or processing of mineral and earth resources, including
fissionable source material: i/
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(i) when it is demonstrated by the applicant that, in
addition to all other applicable criteria, the extraction or
processing operation and the disposal of waste will not
have an unduly harmful impact upon the environment or
surronnding  tand  uses and development; and

(ii) upon approval by the district commission or the
[B]oard  of a site rehabilitation plan which insures that upon
completion of the extracting  or processing operation the
site will be left by the applicant in a condition suited for an
approved alternative  use or development. + * *

10 V.&A. $6086(a)(9)(E) (emphasis supplied).

Cross-Appellants may demonstrate party status either under EBR 14(A)(5)  or
14(B). Pursuant to EBR 14(A)(5),  Cross-Appellants are entitled to party status if they, as
adjoining property owna “demonstrates  that the proposed development. . . may have a
direct effect  on [their] property under” Criterion 9(E). They must describe the location of
their property in relation to the Asphalt Plant as well as the potential effect of the
proposed project upon their property with respect to Criterion 9(E). Id. The burden of
proof is on Cross-Appellants. LQ. Whether or not an adjoining landowner has party status
pursuant to EBR 14(A)(5) is solely within the Board’s discretion

EBR 14(B) authorizes the Board to grant party status if Cross-Appellants
adequately demonstrate “(1) [t]hat a proposed development . . . may affbct [their] interest
under” Criterion 9(E) or “(2) [that their] participation will materially assist” the Board
relative to Criterion 9(E). Cross-Appellants must provide details of their interest in me
proceeding. EBR 14(B)(3). In addition, as to EBR 14(B)(l), they must provide a
description of the location of their property in relation to the Asphalt Plant and a
description of the potential effbct of the proposed project upon their interests with respect
to Criterion 9(E). EBR 14(B)(4). Whether or not a petitioner has standing is solely
within the Board’s discretion.  a, #SW0901-R-S-
EB, Memorandum of Decision at 7 (Aug. 21,1995).

Cross-Appellants, who arc adjoining property owners, outline the sources of noise
associated with &teased  operation of the Asphalt Plant. They assert this noise has the
potential to impact their health as a result of sleep deprivation. They also contend that the
noise is “intrusive, annoying, stressfin,  and signiticantly  detracts” horn  their ability to
enjoy their homes. They state that the  noise is out of context with the rural surroundings
and that it will diminish residential property values. Finally, they assert that they will
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i assist the Board by providing testimony, cross-examining  Pike’s witnesses, and the like.
1 Cross-Appellants make these assercion~  to demonstrate patty  status under Criteria 1

(noise), 8 (aesthetics), and 9(E) (extmction  of earth resources).

In opposition, Pike contends that the Asphalt Plant is engaged in neither the
extraction nor the processing of earth resources. It states that the “Criterion 9(E)
activities” conducted on its property are the subject of Act 250 permits not at issue in this
appeal. Therefore, Pike argues, the activity petmitted  by Land Use Permit #400008-  1
does “not fall within the scope of [Qiterion  9(E)”  and Cross-Appellants’ petition for
party  status as to that criterion must  be denied. Opposition at 5.

The Board concludes that Cross-Appellants have not met their burden to
demonstrate how, specificaiy as to Crirerion  9(E), the proposed pennit  amendment may
affect them or how they will materially assist the Board. While they have adequately
demonstrated the potential effect as to noise and aesthetics, their concerns in this regard
will be adequately addles& by the Board’s & ~pyp review  under Criteria 1 and 8. Apart
from noise and aesthetics, Cross-Appellants have made no demonstration as to how their
interests may be affected or how they may assist the Board under Criterion 9(E). For
example, they have not addressed the issue of a site rehabilitation plan - a key
component of Criterion 9(E).

I Because of its conclusion, the Board does not reach the issue of whether the
/ Asphalt Plant is involved in the “extraction or processing of mineral and earth resources”

under Criterion 9(E).

xv. ORDER

1. Cross-Appellants petition for party status as to Criterion 9(E) is DENIED.

2. Criterion 9(E) is not an issue in this appeal.

3. This appeal will proceed pursuant to the schedule outlined in the
Prehearing  Conference Report and Order issued May 28.1997. The issues
on appeal are those outlined on page 5 of that Order at III., paragraphs 2,
3, and 4.

t*+********+****
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Dated at Montpelier, Vermont this 12th day of June, 1997.

E3MRONMENTAL  BOARD*

MarcyHarding
Samuel Lloyd
William Martinez
Rebecca M. Nawrath
Robert G. Page, M.D.

,

i * Board members Robert H. Opel and Steve E. Wright did not participate in the
/ deliberations concerning this matter.
1


