
Re:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $3 6001-6092

Pike Industries, Inc.
Land Use Permit #400008-2-EB

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pertains to an appeal and cross-appeal from Land Use Permit
WOOOO8-2  (Altered) issued to Pike Industries, Inc. (“Pike”) pursuant to 10 V.S.A. $3
5001-6092 (“Act 250”) regarding 24-hour operation of Pike’s hot mix asphalt plant
located on Campground Road in New Haven, Vermont (“Asphalt Plant”). Specifically,
the appeal and cross-appeal concern whether increased operation of the Asphalt Plant will
result in undue air pollution (noise) or in an undue adverse effect on the aesthetics of the
area pursuant to 10 V.S.A. 9 6086(a)(l) and (8) (“Criteria 1 and 8” respectively).

As explained below, the Environmental Board (“Board”) concludes that 24 hour
operation of the Asphalt Plant on no more than eight (8) days per year will not cause
undue air pollution or have an undue adverse effect on aesthetics.

I. BACKGROUND

On July 26, 1994, Pike filed an Act 250 application (“Application”) seeking an
amendment to Land Use Permit #400008-l  that would allow 24-hour operation of its
Asphalt Plant “when and if required” by contract. During the application process, Pike
limited its request for night operation to a maximum of fifteen (15) days per year.

On December 11, 1996, the District #9 Environmental Commission (“District
Commission”) issued Land Use Permit #400008-2  and supporting Findings of Fact and
Conclusions of Law and Order (“Order”). The Order granted party status to Mat-ianna
McShane  and Randall N. Ross under Criteria 1 and 8 as well as under 10 V.S.A. 3
6086(a)(5). It declined to grant them party status under 10 V.S.A. § 6086(a)(9)(E)
(“Criterion 9(E)“)

On March 17,1997,  the District Commission issued Land Use Permit #400008-
2(Altered)  (“Permit”) which incorporates the permit issued December 11, 1996. It also
issued a Memorandum of Decision (“Decision”) concerning a Motion to Alter filed by
Pike. The Permit authorizes Pike to operate the Asphalt Plant between the hours of 7:00
a.m. and 1:OO a.m. for up to eight (8) days per year.

On April 15, 1997, Pike filed an appeal with the Board from the Permit, Order,
and Decision as to Criteria 1 and 8. Pike appeals the limitation of hours per day; it does
not appeal the reduction in the number of days.

On April 28, 1997, Marianna  McShane  and Randall N. Ross (collectively “Cross-
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Appellants”) filed a cross-appeal from the Permit, Decision, and Order as to Criteria 1
and 9(E). Cross-Appellants also challenged the denial of party status under Criterion
9(E).

On May, 19,1997,  Board Chair John T. Ewing convened a prehearing conference.
On May 28, 1997, he issued a Prehearing Conference Report and Order.

On June 5, 1997, Pike filed a Memorandum of Law in Opposition to Cross-
Appellants’ Request for Party Status Under Criterion 9(E).

On June 11,  1997, the Board deliberated on the issue of party status. On June 12,
1997, the Board issued a Memorandum of Decision, denying party status to Cross-
Appellants under Criterion 9(E) and limiting the issues in the Appeal to Criteria 1 and 8.

On June 23 and July 6, 1997, Marianna McShane  filed letters with the Board
requesting extensions of deadlines  established in the Prehearing Conference Report and
Order. Pike did not object to either request. On July 10, 1997, Pike requested an
extension of deadlines established in the Prehearing Conference Report and Order.
Cross-Appellants did not object to the request. By memoranda dated June 23, 1997, July
8, 1997, and July 10, 1997, Chair Ewing granted the requested extensions.

In July, 1997, the parties filed direct and rebuttal prefiled  testimony and exhibits.
On August 26, 1997, the partie?  filed proposed findings of fact and conclusions of law.

On August 25, 1997, the Chair convened a second prehearing conference by
telephone.

On September 3, 1997, the Board convened a hearing in Middlebury, Vermont at
which the following organizations and individuals participated:

Pike by Charles F. Storrow, Esq.
Cross-Appellants, pip s

The Board conducted a site visit, accepted documentary and oral evidence into the record,
and heard opening and closing statements. After recessing the hearing, the Board
deliberated on September 3, 1997, September 24, 1997, and October 22, 1997.

Based upon a thorough review of the record, related argument, and the parties’
proposed findings of fact and conclusions of law, the Board declared the record complete
and adjourned. The matter is now ready for final decision. To the extent that any
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proposed findings of fact are included within, they are granted; otherwise, they are
denied. & Petition of Villaee of Hardwick  Electric Deoartment,  143 Vt. 437,445
(1983).

II. ISSUES

1. Whether operation of the Asphalt Plant on a 24-hour basis on no more
than 8 days per year will result in an undue adverse impact under Criterion 1 (air
pollution - noise).

2. Whether operation of the Asphalt Plant during “the evening and
nighttime” on no more than 8 days per year will result in an undue adverse impact under
Criterion I (air pollution - noise).’

3. Whether operation of the Asphalt Plant on a 24-hour basis on no more
than 8 days per year will result in an undue adverse impact under Criterion 8 (aesthetics).

III.

1.

3_.

3.

FINDINGS OF FACT

Pike’s primary business is the manufacture and application of hot mix asphalt.
The Asphalt Plant located on Campground Road in New Haven, Vermont is one
of Pike’s plants for the manufacture of hot mix asphalt.

On July 26, 1994, Pike filed the Application with the District Commission
seeking an amendment to Land Use Permit #400008-l  that would allow 24 hour
operation of the Asphalt Plant. Pike anticipated that it would operate on a 24 hour
basis on no more than fifteen (15) days per year.

On March 17, 1997, the District Commission issued the Permit, which
incorporates the permit it issued on December 11, 1996 and authorizes Pike to
operate the Asphalt Plant between the hours of 7100 a.m. and I :00 a.m. for up to
eight (8) days per year.

Pike has indicated that it is not interested in amending Land Use Permit #400008- 1 unless
it is granted authority to operate on a 2Chour  basis. Because appeals to the Board
proceed de novg the Board has considered issue #2 as being indistinguishable from issue
#I.
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Pike’s appeal opposes only the District Commission’s limitations of additional
hours it may operate per day; it does not appeal from the District Commission’s
reduction in the number of occasions it may operate at night from the requested
maximum of fifteen (15) to the permitted maximum of eight (8) occasions per
year.

Hot mix asphalt is manufactured from broken pieces of rock, known as
“aggregate,” and liquid asphalt cement. The aggregate is heated and then coated
with liquid asphalt cement. The resulting hot mix asphalt is loaded onto trucks
for transport to the site of a paving project.

After it is produced and loaded into a truck, hot mix asphalt must be off-loaded
within approximately one to one and one-half hours or it will cool and become a
solid block that cannot be easily off-loaded or used in a paving machine. For this
reason, the geographic area that can be served by an asphalt plant is limited. Pike
owns many asphalt plants throughout the state, with each plant serving a market
area with a radius of approximately 30-35 miles. Pike’s competitors have market
areas of 60-65 miles.

Pike owns approximately 203.1 acres east of the Vermont Railway tracks and
8 1.18 acres west of the tracks in New Haven, VT. The tracks run through Pike’s
property in a north-south direction.

The  Asphalt Plant is located on the 203.1 acre tract. It lies to the north of
Campground Road and to the east of the Vermont Railway tracks. It is less than
one-half mile west of U.S. Route 7.

Pike purchased the property on which the Asphalt Plant is now located in the
early 1970s and installed the Asphalt Plant there in 197 1. Stone quarries and a
stone crushing plant (“Crushing Plant”) have also been in operation on the same
parcel, to the north of the Asphalt Plant, since at least 1971. The Crushing Plant
supplies aggregate to the Asphalt Plant.

The area around Pike’s property is lightly developed, open, and rural. A truck
driving school is located across Campground Road from the Asphalt Plant. A
recycling facility is located on the south side of Campground Road, west of the
railroad tracks. The driving school has been in operation for at least one year. No
evidence was presented that it operates at night. The recycling facility is not
currently operating.
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There are no residences along Campground Road between Route 7 and the access
road to Pike’s property. The nearest residences are approximately 1,000-l ,500
feet from Pike’s property.

The residential properties owned by Marianna  McShane and Randall Ross are
located on the south side of Campground Road, to the west of the Asphalt Plant.
Ms. McShane purchased her home on Campground Road approximately five
years ago. The bedroom windows of her home face the Asphalt Plant. Mr. Ross
has lived on Campground Road since 1974. There are at least five other homes in
the area.

The Vermont Railway tracks intersect the land lying between the Asphalt Plant
and the McShane and Ross properties.

The Town of New Haven has adopted zoning regulations. While a small portion
of Pike’s property lies within the “Highway Commercial” zoning district, most of
the property is in the “Industrial” district. The parcel of land on which the Asphalt
Plant is located is in the “Industrial” district.

Section 820 of the Town of New Haven zoning regulations provides:

In all districts uses are not permitted which exceed any of the
following standards measured at the individual property line:

1. Emit noise in excess of 70 decibels.

Agencies that sponsor paving projects sometimes specify that paving occur at
night in order to avoid the traffic disruption and congestion that occurs on heavily
used roads when paving takes place during daytime hours. For example, the
Vermont Agency of Transportation recently specified that a portion of a paving
project in a built-up area of the Town of Brandon  take place between the hours of
9:00 p.m. and 7:00 a.m.

On occasion, Pike operates an asphalt plant at night when the contract for the
paving project allows but does not require night paving. For example, if a large
trench cut is made across a road for the purpose of installing a sewer or water
main, Pike might re-pave the road at night. if permitted, in order to take advantage
of the low traffic volume at night.

The State of Vermont first authorized night paving in approximately 1992. There
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has been a increase in the requests for night paving in the intervening years. It is
probable that such requests will continue to increase.

The demand for night paving is intermittent. If permitted, Pike would operate the
Asphalt Plant at night on no more than 8 occasions per year.

“Night paving” means work commencing at 7:00 p.m. and continuing throughout
the night.

If permitted, Pike would operate the Asphalt Plant at night only during June, July,
and August because it is during those months that night temperatures are
favorable for night paving.

If permitted, night paving would not occur over 8 consecutive nights. Night
operation of the Asphalt Plant would not occur on state and federal holidays or on
Friday, Saturday, and Sunday nights.

The posted hours for the Asphalt Plant are 7:00 a.m. to 3:30 p.m. Unless special
arrangements are made, third parties wishing to purchase asphalt must do so
during the posted hours.

The Asphalt Plant is regularly in operation both earlier than 7:00 a.m. and later
than 3:30 p.m. to meet Pike’s own needs for asphalt. The Plant typically fires-up
approximately one hour before sunrise so that Pike can begin paving projects at
daylight. The Plant’s normal hours of operation vary with the seasonal changes in
daylight. Thus, the Plant begins operations at 5:00 a.m. or earlier for
approximately one and one-half months during the summer, but does not begin
operations until 5:30 or later in September.

Pike’s workers leave a paving site by dusk. Therefore, the Plant ceases production
between 5:30 p.m. and 630 p.m. Maintenance work at the Plant continues after
production ceases.

Pike normally operates the Crushing Plant for approximately 10 hours per day,
beginning at 6:30-7:00 a.m. If it is granted a permit authorizing night operation of
the Asphalt Plant, Pike will not operate the Crushing Plant or conduct activities in
its quarry at night.

Neither Land Use Permit x400008-  1, which governs the Asphalt Plant, nor Land
Use Permit #400007,  which governs the Crushing Plant, specify hours of
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operation.

Pike has implemented the following measures to reduce the amount of noise
generated by the Asphalt Plant:

a. Installation of soft materials on the deflector plates under the
aggregate bins to eliminate the noise generated by the impact of the
aggregate materials on the plates;

b. Installation of silencers on the exhausts for the pneumatic cylinders
that open and close the gates on the “hot bins” and “weigh hopper”
components of the Asphalt Plant;

C. Lowering of the ground elevation under the loading bins so that
trucks that are to be loaded with hot mix asphalt need not back under the
loading bin, and thus set off their back-up beepers, but instead move
forward to position themselves for loading;

d. Reconfiguration of the internal traffic flow so that trucks that are to
be loaded with asphalt move forward into loading position;

e. Adoption of a company policy prohibiting trucks from backing up
under the Asphalt Plant’s loading bins;

f. Reconfiguration of the internal traffic flow of trucks entering and
leaving the Pike facility so that they turn off of and on to Campground
Road at a location further to the east, and closer to Route 7, than was
previously the case and thereby eliminating the need for trucks to climb or
descend the hill on Campground Road between Route 7 and the previously
utilized access road; and

0 Addition of six 12’- 15’ tall mature pine trees to the perimeter of the
5dsphalt  Plant’s yard.

Pike owns no other plant that has more or better sound attenuation measures.

Pike is willing, as a condition of being permitted to operate the Asphalt Plant at
night, to take the following additional mitigating steps:

a. Installation of rigid foam board barriers around the Plant’s exhaust
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unit, burner unit, and dryer drum. The barriers would be designed by an
engineer to deflect noise from the west side of the Plant;

b. Creation of an earthen berm along the southerly and westerly edges
of the yard surrounding the Asphalt Plant. Pike would sow grass on the
berms and plant trees on the tops of the berms. The Ben-n would help to
block noise from trucks but it would not be tall enough to block noise
from the Plant itself. Although the height of the berm would be
determined by engineering studies, it would in no case be less than 6 feet
high.

C. Installation on the loader that serves the Asphalt Plant of a “radar”
back-up alarm system that is activated only when an object is detected
behind the loader when the loader is backing up; and

d. Provision of public notice of intent to operate at night at least two
weeks in advance of such operation, subject to flexibility demanded by
changes in weather.

31. Sound is measured in units called decibels (“dB”).  The range of audible sounds
are compressed into a logarithmic scale.

32. Logarithmic scales are not additive. That is, the combination of two 70 dB noise
sources does not result in 140 dB; rather, the result is approximately 73 dB.

33.

34.

Each 10 dB increase in sound level doubles the perceived loudness of the sound.

Most people can readily detect a difference of 5 dB,  most people cannot detect a
difference of I-2 dB,  and only some people can detect a difference of 3 dB.

35. The sound attenuation measures set forth in Finding  #28 above have reduced the
level of noise generated by the Asphalt Plant by approximately 2-3 dB. The
cumulative effect of the additional sound attenuation measures set forth in Finding
#30 above can be expected to attenuate noise by approximately 10 dB.

36. High frequency sounds attenuate very quickly. In contrast. low sounds, such as
rumbles, travel much further.

37. High frequency sounds seem louder to the human ear than low sounds.
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A human ear can distinguish between high and low frequencies. In contrast,
sound meters give a measurement of sound at all frequencies.

Sound level meters are often equipped to give weight (A, B, and C) to sounds of
differing frequencies. Noise generated by traffic on highways is measured with
“A” weighted decibels (“dBA”).

The Equivalent Sound Level (‘IL,“) is a logarithmic average of noise levels due to
all sources of noise (for example Asphalt Plant operation, traffic, and ambient
level in the absence of those sources) in a given area over a stated period of time
(e.g. 24 hours, one year, etc.) as opposed to an absolute level of noise at any one
given point in time. Nighttime noise is penalized by adding an extra 10 dB to the
measured noise levels.

The L, has been found to be the most reliable indicator of annoyance due to
noise.

Various noise sources contributing to the noise environment at the McShane  and
Ross residences include the Asphalt Plant (including trucks, exhaust fan, burner,
and loader), traffic on Route 7, traffic on Campground Road related and not
related to the Asphalt Plant, railroad locomotives, trucks and other machinery at
the recycling facility (when in operation), and trucks at the truck driving school.
Birds, the wind in the trees, and other sounds typical in a rural setting are also part
of the environment at the Cross-Appellants’ homes.

At regularIy scheduled intervals, between one and two freight trains per day (2-4
pass-bys per day) and three passenger trains per day (6 pass-bys per day) travel
the Vermont Railway tracks near the Asphalt Plant. Noise from the train is
predictable, intermittent, and of short duration.

For the purposes of sound readings taken in this appeal, the term “full operation”
indicates that the Asphalt Plant was operating (with its dryer, dust-catchers, and
conveyors for the production of hot mix asphalt) and that trucks were driving to
the loading area from Campground Road, waiting in the loading area, being
loaded, and exiting onto Campground Road.

Sound measurements have been made at the following locations: the southwest
comer of the Asphalt Plant parking lot (“Point A”). the northwest comer of the
Asphalt Plant parking lot (“Point B”), the entrance to Town and Country Rubbish
and Recycling (“Point Cl), the driveway fork before the McShane  residence
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(“Point D”), the McShane residence, the Abouelnagga property near the McShane
residence, the Ross residence, the Abouelnagga property on Dog Team Road, and
along Campground Road at the boundary line between the road and the Asphalt
Plant (“Point 1”).

Pike’s sound consultant, Dr. MS. Hundal, PE, made sound measurements using a
Quest Model 2800 Type 2 Sound Level Meter. The sound meter is calibrated on a
weekly basis. It is equipped to give weight to sounds of differing frequencies (see
Finding #39 above).

On July 15,1996, Dr. Hundal took sound measurements during the daytime in the
presence of the District Commission members and neighboring property owners.
Except for the one instance noted below, the Asphalt Plant was in full operation.
The Crushing Plant and quarry were also in operation. The sequence in which the
readings were taken is as follows:

a. Point A: 74-76 dBA (There were no trucks in the vicinity when
this reading was taken.)

b. Point B: 77-78 dBA (The engines of two nearby trucks were shut
off when this reading was taken. The trucks were effective barriers to the
sound of other trucks waiting in line.)

C.

d.

e.

f.

g.

h.

1.

Point D: 46-51 dBA

McShane Residence (porch): 43-45 dBA

McShane Residence (front bedroom, 2nd floor): 39-41 dBA

McShane Residence (back bedroom, 2nd floor): 39-41 dBA

McShane Residence (yard): 60 dBA (with locomotive noise)

Abouelnagga Property (near McShane; yard): 45-46 dBA

Point D: 45-48 dBA (Asphalt Plant shut down)
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j. Ross Residence: 44-47 dBA (TWO identical readings were taken
at this location, the second of which occurred after the parties confirmed
that the Asphalt Plant was in full  operation.)

57 dBA (attributed to truck on Campground Rd.)

k. Point C: 58-58.5 dBA

1. Abouelnagga Property (Dog Team Road): 42-50 dBA

m. Point 1: 65-68 dBA

48. On August 1, 1996, Dr. Hundal took sound measurements between II:00 a.m. and
noon. The Asphalt Plant was not producing hot mix asphalt at the time of the
readings.

a. Point D: 42-43 dBA

b. McShane Residence or end of McShane Driveway:
42-44 dBA (attributed to traffic noise from Route 7)
47 (attributed to loud truck on Route 7)
47-48 (attributed to noise from recycling business)
40-4 1 (without significant noise from Route 7)
56-74 (attributed to locomotive engine whistle)

C. Point C: 44-45 dBA

49. On August 1, 1996, Dr. Hundal took sound measurements betweetl  1l:OO  p.m.
and midnight. The Asphalt Plant was not producing hot mix asphalt at the time of
the readings.

a. Point D: 35-40 dBA

b. End of McShane Driveway: 39 dBA (attributed to traffic noise
from Route 7; an audible beeper on a truck did not affect the overall level
of sound)

C. Point C: 42-44 dBA

d. Abouelnagga Property (nearMcShane;  yard): 38 dBA
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e. Ross Residence: 42 dBA (attributed to Route 7 traffic noise)

f. Abouelnagga Property (Dog Team Road): 44-50 dBA (attributed
to traf%c noise from Route 7)

On June 16, 1997, Dr. Hundal took sound measurements between 4: 10 and 4:30
a.m. when the “background noise” (i.e. noise from other sources) would be at a
low level. The Asphalt Plant, Crushing Plant, and quarry were not operating.

Point D: 38-43 dBA
50-5 1 dBA (attributed to trucks on Route 7)

On June 16, 1997, Dr. Hundal took sound measurements at 4:4.5 a.m. The
Asphalt Plant had begun operations at 4:30 a.m. The Crushing Plant and quarry
were not in operation.

Point D: 45-53 dBA

The measurements taken between 1l:OO  p.m. and midnight on August 1, 1996
(Finding #53) and before 4:30 a.m. on June 16, 1997 (Finding #54) are
representative of the ambient night noise in the specified locations.

Ms. McShane made sound measurements inside her home using a Yu Fung Sound
Level Meter Model No. YF-20, as follows:

10/27/94  (12:30-12:40  p.m.): 48-54 dB
1 l/9/94 (6:35 a.m.): 51-58 dB
1 l/16/94  (9:15 a.m.): 52-56 dB
8/22/96  (time undisclosed): over 50 dB (bedrooms and porch)
6127197 (7:30-8:05  a.m.): 38-48 dB

(9:OO a.m.): 56 dB

Sound measurements at Point D are not equivalent to the sound audible at the end
of the McShanedriveway  or at the McShane Yard/Porch/Home.

The trees between Point D and the McShane Yard/Porch muffle some of Route 7
and Asphalt Plant noise audible at the Yard/Porch. The degree to which trees are
a factor in the attenuation of sound is dependent upon the distance between trees,
height of the trees, diameter of the tree trunks, and leaf coverage.
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The volume of noise experienced by Cross-Appellants is affected by the presence
and direction of wind.

The relative distance between a noise source and two other points is significant in
the level of noise experienced at those two points. For example, Point 1 is
approximately 50-90 feet from Point A (the noise source); Point D is
approximately one-quarter of a mile beyond Point 1; and the McShane
Yard/Porch is more than 200 feet beyond Point D. On July 15, 1996 (Finding #47
above), there was a decrease of 8-9 dBA between Points A and 1. There was a
decrease of only 3-6 dBA between Point D and the McShane Porch, despite the
fact that the distance between Point D and the Yard/Porch is approximately twice
the distance between Points A and 1. This is because the relative distances
between Point A and Point 1 and between Point A and Point D/McShane
Yard/Porch are of greater significance to the reduction in noise than is the
distance between Point D and the Yard/Porch.

Sound measurements taken near the McShane and Ross residences indicate that
the noise from the Asphalt Plant is masked by other sources of noise during the
daytime.

Sound readings taken during the daytime are not representative of ambient night
noises and are of limited value when considering the effect of night operation in
the vicinity of the Ross and McShane residences.

Measurements taken (i) while the Asphalt Plant is in full operation, (ii) during the
night at a time of low ambient noise, and (iii) at locations where sound levels are
equivalent to those experienced at the McShane and ROSS residences are most
relevant in determining the effect of night operation.

Neighbors have been awakened in the early morning hours by the rumbling of the
Asphalt Plant, truck traffic, slamming tailgates, and back-up alarms. Noise from
the Plant prevents them from returning to sleep. Neighbors have experienced
aggravation from the early morning operations of the Plant.

Trucks unloading aggregate for use by the Asphalt Plant are the most likely
source of slamt-ning  tailgates.

Noise which causes sleep deprivation WI result in psychological and
physiological health consequences. Psychological effects include annoyance and
interference with the ability to perform complex tasks. Sleep loss can cause
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secondary effects such as an increase in the likelihood of accidents.

Only Pike will use the Asphalt Plant during night operations, if permitted. Third
parties purchasing asphalt will be confined to posted hours and to other daytime
hours by special arrangement.

The quarry and Crushing Plant will not be operating and aggregate will not be
unloaded during night operation of the Asphalt Plant, if permitted. The Permit
from which Pike has appealed contains a condition (#lo)  that prohibits Pike from
delivering any gravel or crushed stone materials to the Asphalt Plant during night
operations. Pike has not appealed the imposition of that condition.

The Board conducted a site visit on September 3, 1997. The Asphalt Plant was in
full operation; the Crushing Plant and quarry were not operating,

a. The Board stood in the yard and on the porch of the McShane
residence. The wind blew from the north (from the direction of the
Asphalt Plant) and the Board heard the sound of the wind in the trees. On
the porch it was able to hear a low rumble that at times became more
audible, and which was later confiied  to be the sound generated by the
Asphalt Plant. The Board was unable to hear any back-up signals from
those locations.

b. The Board stood in the field at Point D. It again heard the low
rumble from the Asphalt Plant.

C. The Board stood in the yard of the Ross residence and heard the
low rumble from the Asphalt Plant as well as the faint sound of a truck’s
back-up alarm.

d. The Board stood in the southwest comer of the yard to the Asphalt
Plant (Point A) for approximately 15 minutes. The Board observed the
location of the homes in relation to the Plant and that the Plant appeared to
be at a lower elevation than the homes.

The federal government has promulgated standards regarding the permissible
levels of noise that may be generated in various scenarios.

a. The U.S. Department of Transportation, Federal Highway
Administration (“FHWA”)  standards provide that noise generated from
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highway traffic shah not exceed

(i) 70 dBA at the exterior of a residence for more than 10% of the
time (L,,,=70  dBA), and

(ii) 55 dBA in the interior of a residence for more than 10% of the
time (L,0=55  dBA).

b. The U.S. Department of Housing and Urban Development
(“HUD”) has promulgated standards for builders of federally funded
housing regarding the exterior and interior levels of noise in those
residences. The most stringent HUD standards provide that

(i) the level of exterior noise should not exceed 45 dBA for more
than 2% of the time in a 24 hour period (not to be exceeded more
than 30 minutes out of 24 hours) (L,=45 dBA) and

(ii) that the level of interior noise, at night, should not exceed 45
dBA for more than 6% of the time in an 8 hour period (not to be
exceeded more than 30 minutes out of 8 hours) (L&5  dBA).

C. The U.S. Environmental Protection Agency (“EPA”) has stated
that an outdoor sound level of L,,=55 dBA, calculated on a one-year basis,
should not be exceed in residential areas.

If the Asphalt Plant were to operate for 9 hours per day for 142 days and 24 hours
per day for 8 days, at a sound level of 43 dBA, the one year L,, would be 42.8 dB.

CONCLUSIONS OF LAW

A. Scope of Review

When a party appeals from a district commission determination, the Board
provides a “& m hearing on all findings requested by any party that files an appeal or
cross-appeal, according to the rules of the [Bloard.”  10 V.S.A. 9 6089(a)(3). Board rules
provide for the &m review of a district commission’s findings of fact, conclusions of
law, and permit conditions. EBR 40(A). Thus, the Board cannot rely upon the facts
stated, conclusions drawn, or conditions issued by the District Commission in this matter
relative to Criteria 1 and 8. Rather, it must regard the Permit and the supporting Decision
and Order as items of evidence offered by the parties.
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B. Criterion 1 (air pollution - noise)

Before issuing a permit, the Board must find  that a proposed project “[w]ill  not
result in undue . air pollution.” 10 V.S.A. 9 6086(a)( 1). The burden of proof is on
Pike, the applicant, under Criterion 1. Id. 9 6088(a). The burden of proof consists of
both the burden of producing sufficient  evidence upon which the Board can make
affirmative findings and the burden of persuasion. Fe: Pratt’s Propane, #3R0486-EB,
Findings of Fact, Conclusions of Law, and Order at 4-6 (Jan. 27, 1987) FB #3 1 I].

“Noise is considered air pollution where its occurrence may cause adverse health
effects. The test for undue air pollution caused by noise is whether the noise has ‘impacts
rising above annoyance and aggravation to cause adverse health effects such as hearing
damage.“’ Re: Bull’s Eve Spor..ne Center, #SW0743-2-EB,  Findings of Fact,
Conclusions of Law, and Order at 14 (Feb. 27, 1997) [EB #649] (quoting Re: Talon Hill
Gun Club and John

. .
Se , #9AO192-2-EB,  Findings of Fact, Conclusions of Law,

and Order at 8 (June 7, 1995) FB #61 I]). See also Re: Black River Vallev Rod & Gun
Club. Inc., #2S 1019-EB,  Findings of Fact, Conclusions of Law, and Order (Altered) at 18
(June 12, 1997) [EB #651R].

Although the Board acknowledges that the noise from night operation might be
aggravating to the neighbors, the Board concludes that permitting night operation on no
more than eight occasions per year will not cause adverse health effects in violation of
Criterion 1. The evidence submitted and the Board’s observations during the site visit
support the conclusion that Cross-Appellants will hear nothing more than a faint, low
rumbling from night operation. In addition, if permitted, Pike may only operate the
Asphalt Plant on eight nights per year. By conditioning approval on certain noise
reduction measures, the noise from night operation will be attenuated. By conditioning
approval on the provision of advance public notice of an intent to operate at night, the
neighbors will have an opportunity to prepare for the effects of night operation. The
neighbors will not be awakened by noise from the Crushing Plant and quarry operations,
including the slamming of tailgates, because these facilities will not operate at night.

Eight nights of operation will not cause sleep deprivation or any other effect
“rising above annoyance and aggravation [and causing] adverse health effects such as
hearing damage.“* The Board concludes that night operation of the Asphalt Plant on no

The evidence provided by Pike concerning L,, calculations was not dispositive in
this case. If the Board were to base its conclusions in this proceeding on such

‘r/
I

-
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more than eight occasions per year will not result in undue air pollution in violation of
Criterion 1.

C. Criterion 8 (aesthetics)

Before issuing a permit, the Board must find that a proposed project “[w]ill  not
have an undue adverse effect on the scenic or natural beauty [or] aesthetics” of the area.
10 V.S.A. 3 6086(a)(8). The burden of persuasion is on Cross-Appellants under Criterion
8, & 9 6088(b), but Pike must first provide sufficient information for the Board to make
afftrmative findings. See, e.g., Black River, a at 19 and cases cited therein.

The Board relies upon a two part test to determine whether a project satisfies
Criterion 8. First, it determines whether the proposed project will have an adverse effect
under Criterion 8. u See also Re: Ouechee Lakes Corn., #3 W04 11 -EB and #3 WO439-
EB, Findings of Fact, Conclusions of Law, and Order (Nov. 4, 1985) [EB #241].  “If a
project ‘fits’ its context, it will not have an adverse effect. Talon IJill Gun CIub Inc.,
m at 9. In evaluating the ‘fit’, the Board looks at the nature of the project’s
surroundings and the compatibility of the project with those surroundings. w’ &&
River. supra at 19.

Second, if the Board determines that there will be an adverse effect, then it must
evaluate whether the adverse effect is “undue.” u The Board will conclude that an
adverse effect is undue if it reaches a positive finding with respect to any one of the

information, it would require an L,, calculated from a series of sound readings  taken at
the Ross and McShane  properties during the hours of night operation, when ambient
noise levels are low, with the Asphalt Plant infill operation. Such a calculation would
be based solely on the hours of night operation (e.g. for the twelve hours between 6:30
p.m. and 6:30 a.m.) for the requested number of days of extended operation, rather than
diluting the effect of operation by spreading the logarithmic average out over 24 hours
and 365 days. But for the fact that the Board is able to reach a positive conclusion as to
Criterion 1 on the basis of evidence other than the proffered readings and calculation, the
Board would have denied this permit on the basis of the insufficiency of the sound
readings and L, calculation provided by Pike.

In addition, the Board notes that although federal noise standards are helpful in
evaluating the effect of noise generated by a proposed project, they are not dispositive in
Act 250 proceedings.
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following factors:

1. Does the project violate a clear, written community standard
intended to preserve the aesthetics or scenic beauty of the area?

2. Has the applicant failed to take generally available mitigating steps
which a reasonable person would take to improve the harmony of the
project with its surroundings?

3. Does the project offend the sensibilities of the average person? Is
it offensive or shocking because it is out of character with its surroundings
or significantly diminishes the scenic qualities of the area?

ti Black River, m at 19-20; Quechee  Lake,  w at 19-20.

The area around Pike’s property is lightly developed, open, and rural. Although
zoned for industrial use, only one other business, a truck driving school, currently
operates in the neighborhood. No evidence has been presented that the driving school
operates at night. Pike ceases operation at the Asphalt Plant between 5~30  and 6:30 p.m.
The Board concludes that noise emanating from night operation of the Asphalt Plant
would be out of character with the essentially rural nature of the area.
night operations would  have an adverse effect under Criterion 8.

Therefore, such

Although the Board concludes that limited night operation would have an adverse
effect under Criterion 8, it cannot conclude that such effect is undue. First, without
addressing whether zoning regulations are evidence of a community aesthetic standard
under Criterion 8, the Board notes that the noise emanating from the Asphalt Plant, as
measured at Point 1 on July 15, 1996, was well within the limits set forth in the New
Haven zoning regulations. The parties offered no other evidence of a community
aesthetic standard_ Therefore, the Board cannot conclude that the noise would violate a
clear, written, community aesthetic standard.

Second, Pike has already undertaken e‘xtensive  sound attenuation measures and is
prepared to take additional mitigating steps if night operation is permitted. These
additional measures will attenuate noise by as much as 10 dB. None of Pikes’ asphalt
plants has more or better attenuation measures. Cross-Appellants have not suggested that
there are other, generally available mitigating measures that Pike should take. Therefore,
the Board must conclude that Pike has taken and will take all generally available
mitigating steps that would be taken by a reasonable person to improve the Plant’s
harmony with its surroundings.
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Finally, based on the evidence admitted into the record and its own observations,
the Board is unable to con&de  that Cross-Appellants will be able to hear anything more
than a faint low rumbling from night operation. Such low-level rumbling will neither
offend the sensibilities of the average person nor is it shocking or offensive.

Cross-Appellants have failed to sustain their burden’of proof as to this second
inquiry under Criterion 8. Although noise from limited night operation will have an
adverse effect on the aesthetics of the area, such effect is not undue. Therefore, the Board
concludes that night operation of the Asphalt Plant on no more than eight occasions per
year will not have an undue adverse effect on aesthetics in violation of Criterion 8.

V. ORDER

1. Land Use Permit #400008-2-EB  is hereby issued.

2. Jurisdiction is hereby returned to the District #9 Environmental
Commission.

Dated at Montpelier, Vermont this 23rd day of October, 1997.

ENVIRONMENTAL BOARD*

I?,; . r\ ,,./ 7Jyt ’
..;-  I

.jG T. Ewing,
,: ,

Ch
‘+” Arthur Gibb

Marcy Harding
William Martinez
Rebecca M. Nawrath
Robert H. Opel
Robert G. Page, M.D.

*Board Member Steve E. Wright recused  himself from participation in this appeal.
*Board Member Samuel Lloyd did not participate in the deliberations concerning this
appeal.
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