
VERMONT ENVIRONMENTAL BOARD 
10 V.S.A. Ch. 151 

 
 

Re:  EPE Realty Corporation    Land Use Permit #3W0865-EB 
  and       
 Fergessen Management, Ltd. 
 
 

Findings of Fact, Conclusions of Law, and Order  
  
 This matter involves an appeal by the Town of Sharon Selectboard and Planning 
Commission (collectively, Sharon) to the Environmental Board (Board) from Land Use 
Permit #3W0865 (Permit) and accompanying Findings of Fact, Conclusions of Law, and 
Order (Decision) issued by the District 3 Environmental Commission (Commission) to 
EPE Realty Corporation and Fergessen Management, Ltd. (collectively, EPE).  The 
Permit authorizes the construction of four buildings totaling 18,000 square feet with up 
to 100 self-storage units, located on a 16-acre tract on River Road in Sharon, Vermont 
(Project). 
 
I. History 
  

On August 21, 2003, the Commission issued the Permit and Decision.  
 
 On October 7, 2003, the Commission issued a Memorandum of Decision on a 
Motion to Alter which had been filed by EPE. 
 
 On November 5, 2003, Sharon filed an appeal with the Board from the Permit 
and Decision, alleging error with respect to 10 V.S.A. §§6086(a)(1)(F), 4, 8 (aesthetics), 
8(A), 9(K)(White River), 9(L) and 10 (Town and Regional Plans). 
 

On December 15, 2003, Board Chair Patricia Moulton Powden convened a 
Prehearing Conference with the following participants: 

 
EPE by Stephen A. Reynes, Esq. 
Sharon by Gerald R. Tarrant, Esq. 
Two Rivers Ottauquechee Regional Commission (TRORC) by Don Bourdon 

 
 On December 17, 2003 the Chair issued a Prehearing Conference Report and 
Order. 
 
 Hearings were held before the Board on May 5, July 28 and September 1, 2004.1  

                                            
1  Board Members Nowak, Richardson and Roy were not present at the September 
1, 2004 hearing, but they have reviewed the exhibits submitted and listened to the tapes 
of the hearing.  
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 The Board deliberated on October 27 and November 17, 2004.  Following a 
review of the Proposed Findings of Fact and Conclusions of Law, related argument, 
further testimony and the record, the Board declared the record complete and 
adjourned.  This matter is now ready for final decision.   
 
II. Issues  
 

The issues in this matter are:  
 

1. Whether the Project satisfies 10 V.S.A. §6086(a)(1)(F). 
2. Whether the Project satisfies 10 V.S.A. §6086(a)(4). 
3. Whether the Project satisfies 10 V.S.A. §6086(a)(8) 

(aesthetics). 
4. Whether the Project satisfies 10 V.S.A. §6086(a)(8)(A). 
5. Whether the Project satisfies 10 V.S.A. §6086(a)(9)(K) 

(White River). 
6. Whether the Project satisfies 10 V.S.A. §6086(a)(9)(L).  
7. Whether the Project satisfies 10 V.S.A. §6086(a)(10) (Town 

and Regional Plans). 
 
III. Findings of Fact  
 

To the extent any proposed findings of fact and conclusions of law are included 
below, they are granted; otherwise, they are denied.  See, Secretary, Agency of Natural 
Resources v. Upper Valley Regional Landfill Corporation, 167 Vt. 228, 241-42 (1997); 
Petition of Village of Hardwick Electric Department, 143 Vt. 437, 445 (1983). 
 
 A. The Project Tract and location 
 
 1. The Town of Sharon, Vermont, is in the White River Valley.  It is a small, 
well-defined town with a traditional New England village center.  The White River  
bisects the town, from Royalton to West Hartford. 
 
 2. The Project Tract (the entire parcel on which the Project sits) is 16.42 
acres, located off River Road, in the Town of Sharon, one mile upstream from the 
village of Sharon.  
 
 3. River Road extends for two miles, from the Royalton town line to the River 
Road bridge to Sharon village.   
 
 4. Within a mile in either direction from the Project Tract along River Road 
are a commercial/ industrial park and other commercial enterprises within the village of 
Sharon.  
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 5. In the vicinity of the Project Tract, between the River Road and the White 
River  there are two houses, a small cemetery, and a small utility sub-station.   
   
 6. Below the River Road bridge, on the Project  tract side of the White River, 
is a 600 acre wildlife management area owned by the State, the White River Wildlife 
Management Area.  Beyond that is Nature Conservancy Property.   
 
 7. On the north side of the White River, opposite the Project Tract, between 
Route 14 and the White River, from the Royalton town line to the Sharon bridge, a 
distance of two miles, there are a quonset hut belonging to the Agency of 
Transportation and a quarry/sand pit. 
 
 B. The Project Tract and its boundaries 
 
 8. The Project Tract is bounded on the east by the North-bound lane of 
Interstate 89, on the north by the White River, on the west by a CVPS substation, and 
on the south by River Road and by a parcel owned or used by the Town of Sharon.   
 
 9. The Project Tract  is fairly open but it is growing in with field grasses and 
small poplars and pin cherries.   
 
 10. The portion of the Project Tract containing the area where the 
building/road construction will occur (the Project Area) is level or gently sloping; a small 
ridge runs along its southern border with the Town of Sharon parcel.  The Project Area 
currently is a meadow with some grown up brush.   
 
 11. To the north of the Project Area, there are dense woods along the entire 
length of a steep slope which drops down toward the White River to a relatively flat 
terrace of varying width adjacent to the River.   
 
 12. There are no streams or ponds on the Project Tract.   
 
 13. The Project Tract has been disturbed some time in the past.  Topsoil was 
once removed and there may have been some grading done at the Tract.  Some trees 
were cut along the top of the steep bank.  The Town has placed fill at the southern edge 
of the property and has created a berm that is partly on the Town of Sharon’s property 
and partly on the Project Tract. 
 
 C. The Project  
 
 14. The Project consists of four gray-brown self-storage buildings, each 150 
feet long and 30 feet wide.  Each building will be surrounded by 20 - 30 foot wide 
unpaved roads, resulting in a developed rectangle approximately 405 feet by 202 feet or 
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81,810 square feet.   The Project also includes an access road, parking areas, and a 
stormwater retention pond.   
 
 15. The Project does not involve subsurface sewage disposal.   
  
 16. Landscaping will aid in screening views of the Project from off-site. 
 
 D. Criterion 1(F) 
 
 17. The White River runs along the 1400-foot northerly boundary of the 
Project Tract.  
  
 18. A steep slope, 70 to 90 feet high, which runs along the entire northern 
length of the Project Tract, rises from the bank and the riparian area immediately 
adjacent to the White River up to flat land on which the entire Project will be built. 
 
 19. The entire Project will be built on this flat portion of the Project Tract ; 
there will be no construction or other activity along the White River or on the steep slope 
which leads down to the White River. 
 
 20. The northern-most edge of the Project’s disturbed area that is closest to 
the White River will be approximately 110 feet to the top of the steep bank which runs 
down to the White River. 
 
 21. There will be a 75 foot undisturbed, unmowed, naturally vegetated buffer 
between the units on the Project Tract and the top of the steep bank.  
  
 22. There is a lateral separation of at least 175 feet from the edge of the self-
storage units and their associated roads to the water’s edge of the White River, all of 
which is naturally vegetated.   
 
 23. The steep slope is vegetated with a mix of woody vegetation, including 
some mature trees; this vegetation will not be altered by the Project.   
 
 24. River banks protect waters from sediments, nutrients, toxicants and other 
materials that would otherwise enter the waters through the process of erosion.  This 
protective process is enhanced when the river bank has soils that are not highly 
erodible and a stable vegetative cover. 
 
 25. The topography, landscape setting, soils and vegetation on the steep 
slope and the flat River terrace at the bottom of the steep slope are different from the 
topography, landscape setting, soils and vegetation in the Project Area.   
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 26. The swale and the Project’s stormwater infiltration area are approximately 
180 to 250 feet from the edge of the White River depending on the river’s width at 
various times of the year.   
 
 27. The Project is not located in a floodplain,2 floodway fringe, or riparian 
area.   
 
 28. Because of grade and elevation differences, the Project will not be visible 
at any time from the waters or shores of the White River. 
 
 E. Criterion 4 
 
  Soils in the Project Area 
 
 29. The total Project Area involves approximately 2.5 acres, which includes 
the proposed buildings, pads around the buildings, the access drive, landscaped areas, 
drainage swales and the stormwater retention basin.   
 
 30. Of the 2.5 acres of Project Area, 1.24 acres will be impervious surface 
area.   
 
 31. The Project Area is flat to gently sloping, with an average grade of less 
than 2%. 
 
   32. The soils in the Project Area are mapped as Windsor Loaming Fine Sand; 
these soils are not highly erodible.  
  
 33. No fill for the construction of the Project will be required from off-site.  
  
  Other soils on the Project Tract  
  
 34. North of the Project Area on the Project Tract, extending north into the 
steep bank that leads down to the White River, are Hitchcock Silt Loam soils.  These 
soils are highly erodible. 
 

 
2  While the Town proffered a Flood Hazard Boundary Map for the Town of Sharon 
(Exhibit T73), which purports to indicate that most of the Project Tract is within a 
floodplain, the Board cannot conclude that the site where the Project’s construction is 
contemplated is in an area that could be prone to flooding.   While the lower portion of 
EPE’s land which borders the water’s edge at the bottom of the steep slope likely floods 
each spring, it would take a flood of monumental proportions to inundate the upper plain 
of the Project Tract, some 70 to 90 feet above the water level of the White River, where 
construction is proposed.  
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 35. Hitchcock silt loams are typically found near or adjacent to rivers.  These 
soils are part of the river valley and are soils that have been deposited directly by 
waters associated with a glacial age White River.  
 

Potential for erosion caused along the top of the steep bank and by 
the White River 

  
 36. All the erosion control measures proposed to be put in place at the Project 
Tract are meant to control erosion at the Project Area and near the access road and the 
River Road.  They do not address the erosion potential inherent in the soils themselves 
or from the forces of erosion to the steep slope coming from the White River.   
 
 37. Some erosion occurs from both the bottom of the slope north of Project 
Area and top of the bank along the river’s edge.  
 
 38. On the steep slope there are four areas where some erosion has 
occurred.   
 
 39. The historical cutting of trees and vegetation may have caused these 
eroded areas.  
 
 40. The White River has a substantial capacity to erode its banks within the 
White River Valley. 
    
  Potential for erosion caused by the Project  
 
 41. The Project includes a system of soil erosion and stormwater 
treatment/control measures, including treatment of stormwater pursuant to the 2002 
Vermont Stormwater Management Manual of the Agency of Natural Resources. 
 
 42. EPE’s erosion control plans include temporary and permanent stabilization 
measures, a set of stabilized vegetated swales around the building pad to collect runoff 
from the impervious areas of the Project Area and convey runoff to a permanent 
stormwater retention basin, and a specific construction sequence.   The system is 
designed to maximize infiltration. 
 
 43. There are no signs of erosion within or along the existing access road to 
the Town property.   The Project driveway that will extend from the existing access road 
is in the same location as an existing roadbed that curved through the property.   
 
 44. There is no evidence that there is any current, significant, active erosion 
activity in the area of the Project Tract where construction will occur.     
  
 45. There will be no further cutting of trees along the top of the steep bank.    
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 46. The flat to gentle terrain reduces the velocity of water flowing across land 
and hence reduces the potential for soil erosion.   
 
 47. The Project will not impact the existing areas of erosion.  
 
 48. The closest Project construction, the drainage swale, is approximately 80 
feet directly to the south of an erosion area on the top of the steep bank.  
 
 49. Because there is a slightly depressed, vegetated meadow between the 
Project Area and the trees near the top of the steep slope which leads down to the 
White River, the meadow itself will serve as a broad natural retention basin, 
supplementing the constructed drainage swales and retention basin that is to be built.   
Other than the swales and the retention basin, there will be no construction in this 
meadow, naturally occurring vegetation will be permitted to grow, and this meadow will 
remain unmowed and undisturbed once Project construction is complete. 
  
 50. The Project’s drainage system will direct runoff away from portions of the 
steep slope where erosion has occurred along the steep slope.  Runoff will be conveyed 
from the impervious areas of the Project to vegetated swales, to a stormwater 
retention/infiltration basin, as well as to a vegetated natural basin on the Project Tract. 
In times of high rainfall, water that cannot be handled through evaporation or infiltration 
in the stormwater basin will sheet flow from the basin in an easterly direction into a field, 
away from the areas of the erosion along the steep bank to the north and eventually 
down an existing abandoned farm road that leads to the river’s edge.  This road is not 
likely to erode. 
 
 51. There will be no degradation in water quality to the White River as a result 
of this project.   
 
  F. Criterion 8  
 
  The Project  
  
 52. The four Project buildings will be clustered.  The ends of Buildings 1 and 2 
will face Interstate 89 at an angle, with Buildings 3 and 4 located directly behind 
Buildings 1 and 2.   The buildings will be low-profile, with a maximum elevation of 8’ 4,’’ 
and will not have doors on their ends.   
 
 53. The sides of the metal buildings will be a brown earth-tone.   
 
 54. The roofs of the buildings will be a dark color.    
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 55. Exterior lighting will consist of bulbs in shielded fixtures to direct the light 
down.  The lights will be on photo cells and motion detectors, so that they will not be on 
continuously at night.  There will be no lights on the gabled ends of the buildings.   
 
 56. A single wood sign, three feet by five feet, will be at the entry to the 
project.  The sign will be two feet above grade, dark green, and not illuminated directly 
or indirectly.    
 
 57. EPE will plant trees at various locations on the Project Tract to partially 
screen views of the Project from the Interstate and River Road. 
 
  The Context of the Project  
 
 58. The Project Tract is located partly within the White River Conservation 
Area and partly in the Rural Residential Area as set out in the Sharon Town Plan.    
 
 59. The Project is in the predominantly natural and rural context of the area 
between the Village of Sharon and the commercial park, immediately adjacent to a 
highly scenic view of the White River Valley.   
  
 60. Traveling north on Interstate 89 there are three bridges along a curve just 
past the Sharon exit.  Very little development can be seen on the north side of Interstate 
89 along this stretch.  The river is seen heading northwest at an angle that makes it 
particularly visible.   
 
  Views of the Project from off-site 
 
   The White River 
 
 61. The project will not be visible from any point on the White River.  
 
   Route 14 
  
 62. The Project will not be visible from any point on Vermont Rt. 14.   
 
   River Road 
 
 63. With the plantings as proposed, there will be little or no view of the Project 
Area from River Road.  
 
 64. The Town has a stockpile of stones and rocks that extends the entire 
length of the Project Area along River Road; this creates a visual barrier between River 
Road and the location of the Project’s proposed buildings.   However, because the 
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Town may remove its materials at any time, the screening of the Project is not 
dependent on the continuing presence of the Town’s stones and rocks.   
 
 65. Behind the Town stockpile and also generally parallel with River Road is a 
series of existing, vegetated berms or mounds. The buildings will be located on a 
concrete slab, generally parallel with River Road, in an area partially excavated into the 
northerly side of the berms.  The berms, exclusive of vegetation, rise twelve to twenty-
four feet above the elevation of River Road.   
 
 66. EPE’s landscaping plan includes planting evergreens on existing and 
proposed berms, with the trees being 4 to 7 feet in height at planting and which within a 
few years will exceed the height of the buildings.    
 
 67. There is one point where a partial view from River Road of the end of 
Building 1 might occur.  EPE will fill and plant trees to mitigate this visibility.   
 
 68. A Central Vermont Public Service Company substation, which is visible 
from River Road, borders the Project Tract on the west. 
 
   Interstate 89 
 
 69 The Project Tract is immediately adjacent to Interstate 89 and is lower 
than the travel lanes.    
 
 70. Interstate 89 is considered a scenic corridor in Vermont.   
 
 71. Interstate 89 runs along the east and southeast of the edge of the 
property.  Although there is a partially treed buffer between the Project Tract and the 
Interstate (part of the State right-of-way), cars and trucks traveling along Interstate 89 
are easily seen and heard from the Project Tract.   
   
 72. Some of the existing trees will be removed from the Project Tract in order 
to construct the Project.    
 
 73. The White River is one of the region’s most important visual focal points. 
The view of the White River is clearly representative of one of the region’s dominant 
visual characteristics.   
 
   The Interstate’s River Road Bridge 
 
 74. Foreground views are within ¼ to ½ mile of a viewer, or within 2,640 feet.   
 
  75. The Project will be in the immediate foreground view from the Interstate 
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immediately after views of the White River; in the distance are views of the White River 
Valley.   
 
 76. The closest potential view of the Project with the least obstruction will be 
from the Interstate 89 northbound lane on the Interstate bridge that crosses over River 
Road. This view will be at a distance of approximately 450’ to the closest building.   
 
 77. This view will be partially screened by existing deciduous trees, the 
existing vegetated berms, the proposed three-to-four feet high berms on which white 
spruce and white pine will be planted for a minimum berm and evergreen height of nine 
feet.  The proposed evergreens will be approximately 17 feet in height within six years.   
 
 78. Because of the speed of travel on the Interstate, the view of the Project 
will be fleeting; the view window on the bridge where there is no roadside vegetation is 
very short - - about two seconds.   
 
 79. The view of the Project from both lanes of the Interstate would be at least 
partially blocked to a person in a sedan by a permanent snow-fence installed on the 
bridge.    
 
 80. Because the Project is to a traveler’s right as the traveler crosses the 
Interstate bridge that goes over River Road, drivers are not likely to notice the Project.  
Passengers who are looking to the right will have a fleeting glimpse of the Project as 
they cross the bridge. 
 
 81. There are only minor or no potential views of the Project from the 
southbound lanes crossing the River Road bridge.      
 
   The White River Bridge 
 
 82. The view from northbound Interstate 89 lane from the bridge that crosses 
over the White River is of a lovely expanse of the White River Valley, with the River 
bordered by hills. 
 
 83. The Project Area is approximately 1,000 feet from the Interstate 89 White 
River bridge.  There will be a partial view of the ends of Buildings 1 and 2, but it is minor 
in light of the distance, the building height and color, the intervening existing and 
proposed vegetation, and the speed at which vehicles travel over the bridge.   
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The Interstate between the Interstate’s White River and River 
Road Bridges 

 
 84. Along the Interstate 89 northbound lane, between the White River bridge 
and the River Road bridge, there is a continuous dense screen of vegetation, including 
deciduous trees and evergreens.   
 
 G. Criterion 8(A)  
 
 85. There is no mapped habitat for deer or bear on this parcel.  The closest 
deer wintering habitat is located a substantial distance away on the other side of River 
Road, headed up along the Old Stage Road.  The other nearby deeryard – as the crow 
flies – is set back from the opposite side of the White River.    
 
 86. The Vermont Department of Fish & Wildlife typically requests a buffer of at 
least 100 feet of un-cleared land between development project sites and the tops of 
stream/river banks.  The Project exceeds that recommended buffer.   
 
 87. There are no known occurrences of significant natural communities or 
rare, threatened or endangered species on this property.   
 
 H. Criterion 9(K)  
 
 88. The White River is a public investment. 
 
 89. The Project cannot be seen from the White River; because of its nature, 
the Project does not generate much noise. 
 
 90.  The Project will not degrade the water quality of the White River.    
 
 91. Although the subject parcel has not been posted, at least in recent years it 
has not been in regular use as an access to the White River.   
 
 92. The White River is a strong focal point and an important resource to the 
Town. 
 
 93. The White River is seen heading northwest at an angle that makes it 
particularly visible.  
 
 94. The White River was the first river in the State to be the subject of a 
comprehensive Basin Plan, completed in 2002.  The White River Basin Plan recognized 
the White River in Sharon as “high quality fish habitat & exceptional recreational 
waters.” 
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 95. The White River has national significance.  It is a tributary of the 
Connecticut River, which has been designated an American Heritage River.  It is part of 
the Connecticut River watershed, and is within the Silvio Conte National Fish and 
Wildlife Refuge. 
 
 96. The White River is a federally-funded National Showcase Watershed.  It is 
one of only twelve in the country, and the only river in New England with this 
designation. 
 
 97. The White River is part of the federally funded salmon re-stocking 
program, which is managed locally by U.S. Fish & Wildlife at the White River National 
Fish Hatchery in Bethel, Vermont. 
 
 I. Criterion 9(L) 
 
 98. Natural resources referred to in 10 V.S.A. §§6086(a)(1)(A) - (F), (8)(A), 
(9)(B), (C), (D), (E) and (K) are not present on the Project Tract. 
 
 99. The Project’s buildings will be clustered behind an existing vegetated 
berm.  Of the 16.4 acres at the Project Tract, approximately 14 acres would be left 
undeveloped, a mix of meadow, brush and woods, with no alteration along the River.  
 
 100. The nature of the Project is such that it would require very little, if any, 
municipal services and would not impose a financial burden on local or regional 
governmental entities.    
 
 J. Criterion 10 
 
 101. The Two Rivers-Ottauquechee Regional Plan (adopted July 30, 1999) and 
the Sharon Town Plan (adopted April 11, 2000) apply to the Project. 
 
  Town Plan  
 
 102. The Town has not adopted Zoning Bylaws.   The Town therefore relies on 
both the Town Plan and the Two Rivers-Ottauquechee Regional Plan to regulate 
development. 
 
 103. Under the Sharon Town Plan, a portion of Project Tract along the White 
River is located in the White River Conservation Area, while the upper portion of the 
subject parcel, including the proposed Project Area, is located in the Rural Residential 
Area of the Town Plan.   
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 104. The Project does not involve the portion of EPE’s property that is in the 
White River Conservation Area.   All of the area of the White River Conservation Area 
on the Project Tract is within the buffer area that will be left undisturbed. 
   
   The White River Conservation Area. 
 
 105. The White River is a major focal point for the Town of Sharon and the 
value of this resource is strongly emphasized in the Sharon Town Plan’s section on the 
White River Conservation Area.  
 
 106. The first policy describes the River as having “exceptional resource value.”   
 
 107. The Plan identifies several recommendations for the river corridor:  
 

siting the project so that it is not highly visible and thus does not detract 
from the existing character of the shoreline; 
 
development at a scale or character that is compatible with nearby 
development; 
 
avoid excessively large buildings or highly intensive uses which contrast 
with the generally rural character of the lands immediate to the 
streambanks. 

 
Sharon Town Plan, pp. 31-33 
 
 108.  “New and commercial and industrial uses along the streambanks and 
shorelines are not encouraged.“ Sharon Town Plan, p. 33 
 
 109. “Landowners are encouraged to maintain their land along streambanks in 
a predominantly natural vegetative state to preserve the natural character of the 
streambank and prevent erosion.”  Sharon Town Plan, p. 33 
 
 110. There are separate sections of the White River Conservation Area and the 
White River Corridor in the Sharon Town Plan that emphasize the importance of 
“conserving the very special nature and integrity of the shoreline.”  Sharon Town Plan, 
p. 32 
 
 111. The Town Plan recommends “avoidance of excessively large buildings or 
highly intensive uses, which contrast with the generally rural character of lands 
immediate to the stream banks.”  Sharon Town Plan, p. 32 
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   The Rural Residential Area. 
 
 112. The portion of the Sharon Town Plan for the Rural Residential Area 
includes the following statements and policies: 
 

Favorable conditions for construction of buildings and wastewater disposal 
facilities should not be the sole determinant for development in Rural 
Residential Areas.  New development needs to be sensitive and planned 
to minimize the reduction of forestry and agricultural potential and to occur 
at a reasonable rate of growth so as not to unduly burden the ability of the 
Town to provide services.  Special or unique resources, including critical 
wildlife habitats (e.g. deer wintering areas), historic sites, archeological 
sites and wetlands should be evaluated and planned for when developing 
projects in the Rural Residential Area. 
 
Policies 
 
1) Maintenance of a rural living environment is the primary goal for the 
Rural Residential Area.  Insofar as is reasonable, new development needs 
to promote this goal.  Projects which adversely affect the rural setting and 
conflict with existing rural land uses should be discouraged from locating 
in this Area. 
 
2) Residential, agricultural, and forestry uses are to be a primary and 
dominant land uses in the Rural Residential Area. Large-scale residential, 
commercial, or industrial projects are generally inappropriate in this Area. 
 
3) The establishment and operation of small entrepreneurial 
enterprises are consistent with the general purpose of this Area.  Such 
uses are encouraged provided that their size, type, appearance, and 
setting do not significantly or unnecessarily detract from rural character.  
These enterprises should not cause an undue burden on the ability of the 
town to provide services, such as highways and fire protection. 
 

*** 
 
7) Major retail enterprises or service centers which draw principally on 
regional market shares, including factory outlets, fast food establishments, 
and shopping malls, are inappropriate and discouraged from locating in 
the Rural Residential Area. 

 
Sharon Town Plan, pp. 26 - 27. 
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  Regional Plan 3 
 
 113. Goal 4 of the Land Use section of the Two-Rivers-Ottauquechee Regional 
Plan (TRORP) states: “to protect the character of rural areas and their natural resources 
by avoiding scattered development and incompatible land uses.”  TRORP, Page 24. 
 
 114. The Rural Areas subsection of the TRORP’s Land Use section states: 

 
1) Rural lands should be developed only in areas where 
potential for agriculture, forestry or mineral extraction is relatively 
low.  In circumstances where lands are proposed for residential or 
non-residential uses, development should be planned to minimize 
or avoid adverse impacts on these resources. … 
 

*** 
 
3) In so far as is reasonable, new land development and 
subdivision should be planned and sited to promote the continued 
use of agricultural and forestry land for their intended purposes. To 
minimize the potential conflicts between agricultural and non-
agricultural uses, projects should be planned and sited to 
substantially satisfy the following: 
 
 a) residential and other non-agricultural uses or 
structures should be sited on the least productive soils for 
agricultural and forestry uses; 
 

*** 
 
 c) siting of proposed buildings or structures should be 
planned as to minimize any blocking or interruption of scenic vistas 
as viewed from a public highway;… 
 

*** 
 
6) Non-residential uses, including service businesses, 
professional offices and inns are acceptable lands uses for rural 
areas provided that such uses are planned as relatively small in 
size or scale, are not primary or dominant uses in an area, do not 
unduly conflict with existing or planned residential, forestry or 
agricultural uses, and do not unduly affect rural character. 

 
3  Page number references are to the 1999 Regional Plan provided by the Regional 
Planning Commission as Exhibit RPC-1. 
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7) Major retail enterprises or service centers which draw 
principally on regional market shares … are inappropriate and 
discouraged from locating in rural areas.  Such uses are 
encouraged to locate within or in close proximity to existing village 
areas or designated growth centers. 

 
TRORP, Pages 27-29. 
 
  115. The TRORP notes: 
 

Symptoms of sprawl include a difficulty in recognizing where the 
town center ends and the country begins, the loss of farmland and 
lands of rural nature, and the cluttered strip development of houses, 
stores, service stations and fast food restaurants. 

 
TRORP, Page 122 

 
 116. The TRORP’s Wetlands, Floodplains, and Watersheds subsection of its 
Land Use  section states: 
 

Development outside of existing or planned areas should not be 
located immediately adjacent to watercourses, lakes, ponds, or 
shorelines. Such areas should principally be maintained in a natural 
vegetative state for environmental and aesthetic purposes. 

  
TRORP, Page 36 4 
 
 117. In the TRORP’s Scenic Resources subsection of its Historic, Cultural, 
Archeological and Scenic Resources section, the following Prominent Landscapes are 
listed: 
 

 The following areas are likely to be affected by projects and should 
be reviewed.  Such areas are generally accepted as areas of scenic 
significance: 
 
1. shorelands immediate to public lakes, rivers, or ponds; 
 
2. areas immediately adjacent to scenic corridors;… 
 

 
4  This section appears on page 36 of the 2003 Regional Plan; because of the 
placement of exhibit stickers over the Regional Plan’s page numbers, it is unclear from 
the Town’s submissions what page this section appears on in the 1999 Regional Plan. 
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6. areas of high scenic quality which are … noted examples of 
the dominant characteristics of an area. 

 
TRORP, Page 95. 
 
 118. In discussing the “extent of Order or Harmony in the Manmade 
Landscape,” the TRORP states within its Scenic Resources subsection: 
 

Landscapes that contain a sense of order or logic, such that a clear 
sequence of villages and surrounding rural countryside exist.  The 
cultural landscape that is represented by sprawl becomes 
indistinguishable and often times chaotic. … 

 
TRORP, Page 95 
 
 119. The TRORP lists a number of policies within its Scenic Resources 
subsection: 
  

4) Where land development or subdivision is proposed in 
scenic areas highly visible from a public corridor, design plans 
should work toward the goal of minimizing the adverse visual 
impacts oftentimes associated with large-scale box-like buildings 
and large lot parking areas.  To accomplish this, structures, 
buildings and other site improvements should be planned so that 
building form, massing, and other features are compatible with 
dominant patterns of the area or site and in ways that reduce the 
apparent scale of the project on the site.  Design planners are 
encouraged to break large parking areas into smaller lots with 
ample landscaping or screening from off-site views, and to locate 
the project on the less scenic areas of the site. Prominent grade 
changes that starkly contrast with existing or surrounding contours 
are discouraged. 

 
5) …. Plans that promote large box-like structures which 
sharply contrast with existing scenic resource values are not 
recommended, particularly where the composition of the overall 
project is highly visible from public viewpoints. 

 
TRORP, Pages 96 - 97. 
 
 120. The TRORP defines areas of “scenic significance.”  The White River is 
such a resource.  The Project is located both on lands immediate to the White River and 
on land immediately adjacent to Interstate 89, a highway long considered a scenic 
corridor.  Travelers view an area of high scenic quality when they first view the White 
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River traveling north on Interstate 89.  It is an example of a dominant characteristic of 
Sharon and the surrounding valley as identified in the Regional Plan.   
 
 121. The TRORP’s Plan Implementation section states: 
 

An example of a policy with timeless applicability is found in the Land Use 
section, regarding compact development patterns and maintenance of the 
rural character. 

 
TRORP, Page 165. 

 
 

IV. Conclusions of Law  
 
 A. Scope of the Project before the Commission and Burden of Proof 
 
   The burden of proof generally includes the burden of production and the burden 
of persuasion.  Since the burden of production in Act 250 is always on the applicant as 
to all criteria, Re: Peter S. Tsimortos, #2W1127-EB, Findings of Fact, Conclusions of 
Law, and Order at 13 (Apr. 13, 2004); Re: McLean Enterprises Corporation, #2S1147-1-
EB, Memorandum of Decision at 43 (Sep. 19, 2003), the term as most frequently used 
in Act 250 refers primarily to the burden of persuasion.  New England Land Associates, 
#5W1046-EB-R (Jan. 7, 1992).  The burden of proof is on EPE with respect to Criteria 
1(F), 4, 9(K), 9(L) and 10.  The burden of proof is on the Town of Sharon with respect to 
Criterion 8.  10 V.S.A. §6088(a).  
 
 The Town of Sharon raises, for the first time, two arguments in its supplemental 
memorandum.  First, the Town argues that, after the project was sent back by the 
Commission for redesign to address the Commission’s concerns under Criteria 4, 8 and 
10, EPE submitted a new, larger project to the Commission, which (the Town now 
argues in its September 30, 2004 Memorandum at 21 - 26) was never reviewed by the 
Commission under the other Criteria.   
 
 Contrary to the Town’s objections, it is apparent that the Commission did review 
the larger Project that is presently before the Board.  The first paragraph of the 
Commission’s August 21, 2003 Decision indicates that it was aware that the Project had 
been amended and increased in size from its original application.  Commission Exhibit 
49 shows the Project as it was presented to the Commission and as it is presently 
presented to the Board.  This Exhibit shows the four buildings and their location. 
 
 The Town also argues that the Commission did not review the fact that Project, 
as revised, had moved closer to the White River.  Much of this argument centers on the 
question of what is meant by the words “river bank” or “bank.”   Condition 10 of the 
Commission Permit, of which the Board has taken official notice, requires an 
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undisturbed 175-foot buffer between the Project and the “top of the bank of the White 
River.”   While the impervious surfaces of the Project and the stormwater basin are only 
100’ or less from the top of the steep bank that rises up from the shore of the White 
River, plans filed with the Board show that the Project is 175 feet from the line where 
earth and river’s water meet.  See Exhibit E2A and E35.  Board Exhibit E2A is the same 
exhibit as Commission Exhibit 49.  This indicates to the Board that the Commission was 
aware that the Project had been moved closer to the river and that the Commission 
intended that its reference to the “top of the bank of the White River” be a reference to 
the place where the water and the earth meet, not a reference to the top of the steep 
bank.  Indeed, the Commission, with Exhibit 49 in hand, could not have issued the 
Permit had it meant that there had to be 175 feet between the edge of the Project and 
the top of the steep bank.  
 
 These factors indicate to the Board that the Commission considered, as its 
Decision indicates, the revised Project under all of the criteria.  And presumably, the 
Commission believed that it had sufficient evidence before it to review and make 
favorable conclusions as to all of the criteria. 5 
 
 Second, the Town asserts also that no evidence was ever presented to the 
Board that proves that the revised Project meets the ten criteria.  The Town thus 
contends that it would be bad precedent to allow the Project to move forward under 
these circumstances.  
 
 The Town’s Notice of Appeal did not place all of the criteria before the Board in 
this appeal.  The Town’s appeal was limited to whether the Project satisfies 10 V.S.A. 
§§6086(a)(1)(F), (4), (8)(aesthetics), (8)(A), (9)(K), (9)(L) and (10) (Town and Regional 
Plans).  EPE had no obligation to present evidence or carry a burden of proof on those 
criteria which the Commission decided in its favor and which were not appealed.  In re 
Taft Corners Associates, Inc., 160 Vt. 583, 590 (1993), citing In re Killington, Ltd., 159 
Vt. 206 (1992) (scope of a de novo hearing is limited to those issues raised in the notice 
of appeal); In re Green Peak Estates, 154 Vt. 363, 372 (1990). 

 
5  The Board also notes that the Town’s arguments as to the scope of the project 
reviewed by the Commission is raised for the first time in a memorandum that was filed 
with the Board on September 30, 2004, after the close of the evidentiary hearings in this 
matter.  These issues were not raised to the Commission in a Motion to Alter or even in  
response to a Motion to Alter filed by EPE following the Commission’s August 2003 
Decision.  Such a filing would have been a more timely and appropriate place to raise 
these concerns.   
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 B. Criterion 1(F) – Shorelines 
 
 Before granting a permit for a Project located on a shoreline, the Board 
must find that  
 

the development or subdivision of shorelines must of necessity be located 
on a shoreline in order to fulfill the purpose of the development or 
subdivision, and that the development or subdivision will, insofar as 
possible and reasonable in light of its purpose:  
 
(i) retain the shoreline and the waters in their natural condition, 
 
(ii) allow continued access to the waters and the recreational opportunities 
provided by the waters, 
 
(iii) retain or provide vegetation which will screen the development or  
subdivision from the waters, and 
 
(iv) stabilize the bank from erosion, as necessary, with vegetation cover. 

 
10 V.S.A. § 6086(a)(1)(F).  
 
 An analysis of Criterion 9(F) begins with a determination as to whether the 
Project is on a “shoreline.” 
 
 Act 250 defines "shoreline" as: 
 

the land adjacent to the waters of lakes, ponds, reservoirs and rivers. 
Shorelines shall include the land between the mean high water mark and 
the mean low water mark of such surface waters. 

 
10 V.S.A. § 6001(17); In re Woodford Packers, Inc., 2003 VT 60 ¶18 (2003). 
 
 In Re: Josiah E. Lupton, Quiet River Campground,  #3W0819 (Revised)-EB, 
Findings of Fact, Conclusions of Law and Order at 15 (May 18, 2001), the Board wrote: 
 

 The Board has previously determined that shorelines are not limited 
to the area located between the mean high water mark and the mean low 
water mark of such surface waters, but rather, may include lands that are 
adjacent to and a considerable distance from the water body itself.  See 
S.G. Phillips Corporation, Declaratory Ruling #152, Findings of Fact, 
Conclusions of Law, and Order (June 13, 1984).  In addition, the Board 
has found in other cases that housing projects located adjacent to a lake 
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were projects that the Board determined to be on a shoreline.  See e.g., 
Re: Mill Lane Development Co., Inc., #2W0942-2-EB, Findings of Fact, 
Conclusions of Law, and Order (Dec. 17, 1999) and Re: Bernard and 
Suzanne Carrier, #7R0639-EB, Findings of Fact, Conclusions of Law, and 
Order (Oct. 5, 1990).  "The Board’s precedent indicates that the word 
'adjacent' is a relative term that must be considered in the scale of a 
project." Re: L & S Associates, #2W0434-8-EB, Findings of Fact, 
Conclusions of Law, and Order at 37 (June 2, 1993). 
 
 The Board, therefore, has not established specific horizontal limits 
which define a shoreline, especially when considering river shorelines.  
However, the Board concludes that shorelines should be defined by the 
goals of Criterion 1(F); one of which is to maintain the natural condition of 
the shoreline and water.   
 
 The Project is located at the top of the river bank immediately 
adjacent to the water of the White River and also located within the 
floodplain of the river. The Board concludes that the Project is on the 
shoreline of the White River. 

 
(Emphasis added) 
 
 A number of recent cases, cited both by EPE and the Town of Sharon, provide a 
framework for determining whether the instant Project is located “on a shoreline” such 
that Criterion 1(F) is triggered. 
 
 Lupton, supra, involved a proposed RV campground on the White River south of 
Sharon village.  Much of the Lupton project was proposed to be located in the 
floodplain, with the lowest portions of the septic fields below the floodplain elevation.  
Fill and rip-rap were proposed within the floodplain, with the result that, if flooding 
continued to occur, the fill and rip rap would have changed flood characteristic, thus 
affecting the natural condition of the shoreline.  The project proposed to construct a 
direct access way from the Project Area to the river, and would have been visible from 
the river.  (Findings of Fact 26, 27 29, 33, 34, 44, 67 and 69)  The Board thus concluded 
that the project was on the shoreline of the White River because, “The Project is located 
at the top of the river bank immediately adjacent to the water of the White River and 
also located within the floodplain of the river.” 
 
 In Re: Robert B. and Deborah J. McShinsky, #3W0530-EB, Findings of Fact, 
Conclusions of Law and Order (Apr. 21, 1988), aff’d, In re McShinsky, 153 Vt. 586 
(1990), the applicants proposed a seasonal recreational vehicle campground on a site 
bounded by the White River on its west and south sides.  The project would have been 
within view of two public swimming and recreation areas on the river.  Some RV sites  
were to be within 20 feet from the top of the river bank, with the elevation of the lots 
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closest to the river within 13 feet of the river elevation.  Only a 15 foot undisturbed buffer 
strip along the river was proposed.  (Findings of Fact 1, 2, 5, 6, 15, 16 and 24).   While 
the  Board’s decision does not specifically find that the project would be located on a 
shoreline,  its conclusions leave this in little doubt, as the Board held that the project 
must fail because it would not meet subcriteria (iii) or (iv) or Criterion 1(F). 
 
 In Re: Woodford Packers, Inc., #8B0542-EB, Findings of Fact, Conclusions of 
Law, and Order (Oct. 5, 2001), an analysis of Criterion 1(F) led, inter alia, to a denial  of 
a proposed housing project.  There, the Secretary of the Agency of Natural Resources 
had “determined that, for purposes of Act 250, the entire Project site is in the floodway 
of the Roaring Branch” River.  A large part of the site was also within the 100 year 
floodplain, and a smaller portion within the 500 year floodplain.  Filling and developing 
the project site would have restricted and diverted the flow of flood waters.  Findings of 
Fact 9, 16, 52); 10 V.S.A. §6086(a)(1)(F)(i).  The Board thus found that the project 
would be on the shoreline of the Roaring Branch River. 6 
 
 Lastly, in its recent decision in Re: West River Acres, Inc., et al.,  #2W1053-EB, 
Findings of Fact, Conclusions of Law, and Order at 11 (Jul.16, 2004), the Board stated, 
“[T]here is no bright-line rule regarding where a shoreline begins and ends.  Rather, the 
Board determines whether a project is located on a shoreline by considering the facts 
on a case-by-case basis.”  It found that three aspects of the project, a swimming area 
and a canoe launch site, and a carriage-driving training area were located on the 
shoreline of the West River, which, “given the moderately sloping meadow towards the 
top of the river bank, … extends beyond the high water mark and includes the land 
immediately adjacent to the top of the river bank.”  Id. at 12.  The Board refused to 
conclude that all lands within the project site would be considered to be on the shoreline 
of the river, merely because the site bordered the river.  As in Lupton, the Board, in 
making this determination, focused on the elements of shoreline protection that form the 
basis of Criterion 1(F):  

 
The Project Tract is 54.2 acres and only a fraction of that is on the 
shoreline. The purpose of Criterion 1(F) to protect shorelines is not served 
by imposing restrictions on portions of a Project Tract that are not adjacent 
to the river.  

                                           

Therefore, the Board will only apply the Criterion 1(F) test to 
those components of a Project that it determines are on the shoreline. 

 
 

6  The Town cites Re: Northshore Development, Inc., #4C0626-EB, Findings of 
Fact, Conclusion of Law and Order at 10 (Dec. 29, 1988), for the proposition that the 
Board found a project that was situated “1,000 feet from the shore of the lake . . . must 
certainly be considered located on a shoreline.”   EPE correctly notes, however, that 
Northshore was not a Criterion 1(F) case; the Board only addressed the proposed 
development in terms of Criteria 8 (aesthetics) and 9(K). 
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Id. at 11 -12. 
 
 The Board reads the above precedent to establish a standard to be used when 
determining whether a project triggers review under Criterion 1(F).  A project involves 
the “development or subdivision of shorelines,” if one, or both, of the following two 
questions is answered affirmatively:    
 

 a. Does the project involve construction on or the use of “the land 
between the mean high water mark and the mean low water mark of such 
surface waters?" 10 V.S.A. §6001(17).  Certainly, projects such as dams, mills, 
and marinas, or those which involve the construction or use of swimming areas 
and launch sites (e.g., West River Acres), are located on a “shoreline.”  
Accordingly, those aspects7 of such projects must meet Criterion 1(F)’s 
requirements.   
 
or 
 
 b. Does the project, or an element of it, have the potential to adversely 
affect the values which Criterion 1(F) seeks to protect?  Projects on lands 
adjacent to the water’s edge - even those which do not involve the physical 
development of the line between earth and water - may also trigger review under 
Criterion 1(F) if they may have adverse impacts on the criterion’s four subcriteria: 
maintenance of the shoreline and the waters in their natural condition, continuing 
access to the waters and their recreational opportunities; the retention of 
vegetation for aesthetic purposes, and bank stabilization to prevent erosion.  
Shorelines, and the extent to which they encompass lands at some distance from 
the water’s edge may vary, but the key qualities to be protected do not.    

 
 Under the test set forth herein, the Board concludes that the Project, as defined 
in the application and, as conditioned by the Commission, is not on a “shoreline.”  Not 
only is it physically separated from the White River by a 175’-wide buffer and a steep 
bank leading down to the river’s edge, it also does not have the potential to and will not 
negatively impact any of the values protected by Criterion 1(F).  The Project is located 
high above and at some distance from the White River; it is not visible from the river; it 
will not preclude historical access to the river (if any presently exists); and with its 
stormwater control systems and the maintenance of an unmowed, undeveloped buffer 
between the edge of the developed area and the top of the steep bank, it will not alter 
the natural condition of the shoreline or water quality.  As a result, the Board concludes 
that the Project does not involve the “development or subdivision of shorelines,” and, as 
a result, need not undergo review under Criterion 1(F).  
 

 
7  As noted, West River Acres limits Criterion 1(F) review to only those portions of a 
Project Tract that implicate shoreline protection concerns. 
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 C. Criterion 4 – Soil Erosion 
 
 Before issuing a permit, the Board must find that the proposed project will not 
cause unreasonable soil erosion or reduction in the capacity of the land to hold water so 
that a dangerous or unhealthy condition may result.  10 V.S.A. §6086(a)(4).  The burden 
of proof is on the Applicant under Criterion 4.  10 V.S.A. §6088(a). 
 
 The Board concludes that the Project meets the requirement of Criterion 4.   The 
soils in the Project Area to be developed are mapped as Windsor Loaming Fine Sand; 
these soils are not highly erodible.  The overall Project Area is characterized by gentle 
grades; EPE’s erosion control plan and its stormwater treatment system, which will 
collect runoff and convey it to a retention basin are adequate to prevent any further 
erosion to the steep bank.  Further, the vegetated meadow between the land to be 
developed and the steep bank is slightly depressed, and this meadow, therefore, will 
serve as a natural retention basin.  
 
 While the steep bank on the south side of the White River includes some areas  
of erosion (which is consistent with the soils in those areas being mapped as ”highly 
erodible land”), the Board does not find that the existing erosion in the steep slope may 
be exacerbated as a result of the project, these pockets of erosion are largely 
overgrown, and there is no evidence of any current causation.  In order to ensure that 
erosion of the areas that are more susceptible to erosion does not occur, the Board will 
require that none of the Hitchcock silt loam soils be in any way disturbed by this Project 
either during the construction phase or the operating phase.     
 
 
 D. Criterion 8 – Aesthetics 
 

Under Criterion 8, before issuing a permit, the Board must find the proposed 
Project will not have an undue adverse effect on the scenic or natural beauty of the 
area, aesthetics, historic sites or rare or irreplaceable natural areas. 10 V.S.A. 
§6086(a)(8). 
 

The burden of proof under Criterion 8 is on those who oppose the Project, 10 
V.S.A. §6088(b), but the applicant for the permit must provide sufficient information for 
the Board to make affirmative findings.  See, e.g., Re: Black River Valley Rod & Gun 
Club, Inc., #2S1019-EB, Findings of Fact, Conclusions of Law, and Order at 19 (June 
12, 1997) and cases cited therein.  Thus, even when there is no opposing party or 
evidence in opposition with respect to Criterion 8, an applicant will not automatically 
prevail in the aesthetics issue.  See, e.g., Re: Herndon and Deborah Foster, #5R0891-
8B-EB, Findings of Fact, Conclusions of Law, and Order at 12 (June 2, 1997). 
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 Adverse Effect 
 

The Board relies upon a two-part test to determine whether a project satisfies 
Criterion 8.  This is known as the “Quechee Test,” as it resulted from an in-depth 
analysis of a method for evaluating aesthetics in the case of Re: Quechee Lakes Corp., 
#3W0411-EB and #3W0439-EB, Findings of Fact, Conclusions of Law, and Order at 17 
-19 (Nov. 4, 1985). 
 

First, the Board determines whether the proposed project will have an adverse 
effect under Criterion 8.  Re: James E. Hand and John R. Hand, d/b/a Hand Motors and 
East Dorset Partnership, #8B0444-6-EB (Revised), Findings of Fact, Conclusions of 
Law, and Order at 24-25 (Aug. 19, 1996), citing, Re: Quechee Lakes Corp., supra. 
 

[T]he Board looks to whether a proposed project will be in 
harmony with its surroundings or, in other words, whether it 
will “fit” the context within which it will be located.  In making 
this evaluation, the Board examines a number of specific 
factors, including the nature of the project's surroundings, 
the compatibility of the project's design with those 
surroundings, the suitability for the project's context of the 
colors and materials selected for the project, the locations 
from which the project can be viewed, and the potential 
impact of the project on open space. 

 
Hand, supra, at 25, citing, Quechee, supra, at 18.  And see, Herndon and Deborah 
Foster, supra, at 12. (To determine whether the project will be in harmony with its 
surroundings, the Board must determine the nature of those surroundings, this factual 
inquiry includes, inter alia, the types and density of present land uses, the type of 
topography, whether the area has particular scenic value). 
 

Board precedent notes that application of Criterion 8 does not guarantee that 
views of the landscape will not change: 
 

Criterion #8 was not intended to prevent all change to the 
landscape of Vermont or to guarantee that the view a person 
sees from his or her property will remain the same forever. 
Change must and will come, and criterion #8 will not be an 
impediment.  Criterion #8 was intended to ensure that as 
development does occur, reasonable consideration will be 
given to the visual impacts on neighboring landowners, the 
local community, and on the specific scenic resources of 
Vermont. 
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Re: Okemo Mountain Inc., #2S0351-8-EB, Findings of Fact, Conclusions of Law and 
Order at 9 (Dec. 18, 1986). 
 

While a built environment is not always adverse, projects that result in the loss of 
open space and the alteration of vistas can have an adverse effect on aesthetics and 
scenic beauty.  E.g., Re: Thomas W. Bryant and John P. Skinner, #4C0795-EB, 
Findings of Fact, Conclusions of Law, and Order at 21 (June 26, 1991).  See also Re: 
Maple Tree Place Associates, #4C0775-EB, Findings of Fact, Conclusions of Law, and 
Order at 48-49 (June 25, 1998); Re: George, Mary, and Rene Boissoneault, #6F0499-
EB, Findings of Fact, Conclusions of Law, and Order at 19 (Jan. 29, 1998). 

 
The context of the Project 

 
To determine whether this Project would “fit” the context of the area, the Board 

first has to determine what that context is.   
 

The Project’s context is the White River valley area; it is also the Interstate 89 
scenic corridor.  The broader context includes some commercial establishments on the 
south side of the Interstate, the commerce park to the north of the Project Tract, as well 
as other agricultural and rural residential uses.  Within the immediate vicinity of the 
Project, however, the land is generally undeveloped. 
 

The impact of the Project on its context 
 

Once the Board determines the context of a Project’s location, the Board then 
must consider the scope and extent of the Project's impacts on that context in order to 
determine whether the Project fits within its surrounding context.  If it does fit its context, 
then the Board's inquiry under Criterion 8 ends.  If it does not fit its context, then the 
Board will conclude that the Project's impacts are adverse, and it then proceeds to its 
next stage of analysis. 
 
 The Board concludes that the Project does not fit its context and is therefore 
adverse.  
 

  Undue Adverse Effect 
 

If the Board concludes that the Project has an adverse effect on its context under 
Criterion 8, the Board must evaluate whether the adverse effect is “undue.”  The Board 
will conclude that adverse effect is “undue” if it reaches a positive finding with respect to 
any one of the following factors: 
 

Does the Project violate a clear, written community standard 
intended to preserve the aesthetics or scenic beauty of the area? 
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Does the Project offend the sensibilities of the average person?  Is 
it offensive or shocking because it is out of character with its surroundings 
or significantly diminishes the scenic qualities of the area? 

 
Has the Applicant failed to take generally available mitigating steps 

which a reasonable person would take to improve the harmony of the 
Project with its surroundings? 

 
See, Quechee Lakes, supra, at 19-20.  And see, Black River, supra, at 19-20; 

Hand, supra, at 25-29. 
 

   Written Community Aesthetic Standard 
 

Under this first factor, the Board must determine whether the Project violates a 
clear, written community standard intended to preserve the aesthetics or scenic beauty 
applicable to the area in which the Project would be located.  Thus, not any community 
standard will apply. 
 

In evaluating whether a project violates a clear written community standard, the 
Board routinely looks to town plans, open land studies, and other municipal documents 
to discern whether a clear, written community standard exists and should be applied in 
the review of the aesthetic impacts of a project.  See Raymond and Centhy Duff, 
#5W0952-2-EB, Findings of Fact, Conclusions of Law, and Order at 9 (Jan. 29, 1998); 
Re: Herbert and Patricia Clark, #1R0785-EB, Findings of Fact, Conclusions of Law, and 
Order at 35 - 37 (Apr. 3, 1997); Re: Thomas W. Bryant and John P. Skinner, supra, at 
22; and see Nile and Julie Duppstadt & Deborah and John Alden, #4C1013 (Corrected)- 
EB, Findings of Fact, Conclusions of Law, and Order at 34 (April 30, 1999) (town plan 
can be an authoritative source of clear community aesthetic standards, and it is 
therefore appropriate for the Board to rely upon such a Plan “in determining whether [a] 
Project violates the community standard.”) 
 

The Board explained the intent of the clear, written community standard in the 
Re: Town of Barre, #5W1167-EB, Findings of Fact, Conclusions of Law, and Order at 
21 (June 2, 1994): 
 

In adopting the first standard in the Quechee analysis, the 
Board intended to encourage towns to identify scenic 
resources that the community considered to be of special 
importance: a wooded shoreline, a high ridge, or a scenic 
back road, for example.  These designations would assist 
the district commissions and the board in determining the 
scenic value of specific resources to a town, and would 
guide applicants as they design their projects. 
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At issue in Barre was the following portion of a town plan discussing scenic 
resources: 
 

In the 1989 planning survey dealing with future growth, 
preservation of visual beauty was the highest priority of the 
residents polled.  Eighty-nine percent of those responding 
said that planning to retain visual beauty was necessary.  . . .  
Barre Town's visual beauty is an asset which the Town has 
to offer to any prospective resident or employer who is 
considering relocating to the community.  . . .  [T]he Town of 
Barre's policy regarding aesthetics is one of encouraging 
enhancement and preservation of natural areas, views, and 
vistas. 

 
Id. at 13-14. 

 
In Barre, the Board ruled that the above quoted language did not rise to the level 

of a clear, written community standard, because “they apply generally to the community 
at large rather than to specific scenic resources in the Project Area.”  Id. at 21. 
 

In contrast to Barre was the town plan provision at issue in Re: Taft Corners 
Associates, #4C0696-11-EB (Remand), Findings of Fact, Conclusions of Law, and 
Order (Revised) (May 5, 1995).  The Board found that the town plan identified as 
“significant” the views of the mountains to the east and west and foreground views from 
Interstate 89 of “the high ground at the water tower and other open spaces . . . ”. Id. at 
19.  The Board quoted the town plan: 
 

Taft Corners should feature quality design, compatible with 
its setting.  Buildings should be architecturally compatible 
and should be enduring, not transient.  Their siting should 
enhance the setting, and particularly the east-west views.  
The placement of buildings should define public spaces, 
such as the streets, courtyards and greens.  The area should 
be well landscaped, and feature green spaces, open spaces, 
trails and other opportunities for human interaction. 

 
Id. at 18-19.  Based on the above language, the Board found a clear, written community 
standard “which contains provisions regarding aesthetics” that applied to the project.  Id. 
at 42; accord, Re: Herbert and Patricia Clark, supra (Brandon Town Plan constituted 
clear, written community standard where it established and defined three categories of 
scenic resources, contained an inventory that described 30 scenic areas, and provided 
recommended policies and implementation measures for protecting the scenic value 
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and resources of the listed areas and where the proposed project was located in one of 
the scenic areas listed in the inventory); Re: The Mirkwood Group and Barry Randall, 
#1R0780-EB, Findings of Fact, Conclusions of Law, and Order at 22-23 (Aug. 19, 1996) 
(Pittsford zoning ordinance constituted clear, written community standard where a 
proposed radio tower was located within a conservation district and the ordinance 
contained a clear statement of the community policy against use of conservation district 
lands for anything other than dwellings, forestry, and agriculture).  The Board has found 
that a conservation district constituted a community aesthetic standard because it 
contained a specific provision entitled “Statement of Purpose” which designated 
conservation district lands as having unique “scenic value.”  Id.;  Re: Nile and Julie 
Duppstadt and John and Deborah Alden, #4C1013-EB, Findings of Fact, Conclusions of 
Law and Order (April 30, 1999) at 9, 23-4 (Zoning bylaw related to the City of South 
Burlington’s so-called “Southeast Quadrant” is a  community aesthetic standard 
because that bylaw designated the SEQ as an area of special and unique scenic 
significance).  
 
 In the present case, there are three documents which may arguably provide 
community standards for this Project - - the White River Basin Plan, the Sharon Town 
Plan, and the TRORP.  It is important to focus on the question as to whether either 
document addresses aesthetic concerns within the area of the Town where the Project 
is located. 

 
The White River Basin Plan as an aesthetic 
community standard 

 
 Although the Town contends that the White River Basin Plan provides a 
community standard under Criterion 8, the Basin Plan’s focus is on the protection of 
water quality, not aesthetics.  The Town’s witnesses do not point to any portions of the 
Basin Plan that would be applicable to the Board’s inquiry under Criterion 8. 
 

The Sharon Town Plan as an aesthetic community 
standard 

 
White River Conservation Area 

 
 In Lupton, in which the proposed project was within the area of the Town Plan’s8 
White River Conservation Area, the Board concluded “that there are no clear, written 
community standards intended to preserve the aesthetics or scenic beauty of the area.”  
Lupton, supra, at 23.  The Board held that “although the Town Plan clearly evinces a 
general desire to preserve the resources of the White River, the Plan does not contain a 
clear, written community standard regarding aesthetics and scenic beauty applicable to 
the area in which the Project would be located.”  Id. at 24 - 25.  As to that portion of the 

 
8  The Town Plan at issue in Lupton is the same version which controls this matter. 
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instant Project that is within the Conservation Area, the Board is obliged, by stare 
decisis, to follow Lupton.   
 

Rural Residential Area 
 
 The EPE Project is primarily within the Rural Residential Area.   The portion of 
the Sharon Town Plan for the Rural Residential Area includes the following Policies 
which are arguably related to aesthetic considerations: 

 
1) Maintenance of a rural living environment is the primary goal for the 
Rural Residential Area. Insofar as is reasonable, new development needs 
to promote this goal.  Projects which adversely affect the rural setting and 
conflict with existing rural land uses should be discouraged from locating 
in this Area. 
 
2) Residential, agricultural, and forestry uses are to be primary and 
dominant land uses in the Rural Residential Area.  Large-scale residential, 
commercial, or industrial projects are generally inappropriate in this Area. 
 
3) The establishment and operation of small entrepreneurial 
enterprises are consistent with the general purpose of this Area. Such 
uses are encouraged provided that their size, type, appearance, and 
setting do not significantly or unnecessarily detract from rural character. 
These enterprises should not cause an undue burden on the ability of the 
town to provide services, such as highways and fire protection. 
 

Sharon Town Plan, p. 27. 
 
 The Board cannot conclude, however, that the Project violates these 
considerations.   Read in concert and not in isolation, these Policies do not preclude all 
commercial development; rather only large residential, commercial, or industrial projects 
fall within the ambit of the Policies’ language.  As designed, the Project is not of such a 
size, type, appearance or setting as to conflict with or detract from the character of the 
area in which it is located.  
 
 The Two Rivers-Ottauquechee Regional Plan as an aesthetic community   
 standard 
 
 The Two Rivers-Ottauquechee Regional Commission has concluded that the 
Regional Plan provides a standard for evaluating the aesthetic impact of the proposed 
project with regard to protection of scenic public corridors and that the Project satisfies 
that standard because, as revised, it is not highly visible.  While the Board is not bound 
by the Regional Commission’s conclusions, it agrees with them.
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Shocking or offensive 
 

Under this second aesthetic factor, the Board must determine whether the 
Project offends the sensibilities of the average person.  This includes whether the 
Project would be so out of character with its surroundings or so significantly diminish the 
scenic qualities of the area as to be offensive or shocking to the average person.  Re: 
Hannaford Brothers Co. and Southland Enterprises, Inc., #4C0238-5-EB, Findings of 
Fact, Conclusions of Law, and Order at 20 (Apr. 9, 2002); Re: The Van Sicklen Limited 
Partnership, #4C1013R-EB, Findings of Fact, Conclusions of Law, and Order at 38 
(Mar. 8, 2002); In re McDonald’s Corp. and Murphy Realty Co., Inc., #100012-2B-EB, 
Findings of Fact, Conclusions of Law, and Order at 22 (Mar. 22, 2001); Southwestern 
Vermont Health Care Corp., #8B0537-EB, Findings of Fact, Conclusions of Law, and 
Order at 35 (Feb. 22, 2001);  McDonald’s Corporation, #1R0477-5-EB, Findings of Fact, 
Conclusions of Law, and Order at 23 (Dec. 7, 2000]; Re: Pike Industries, Inc. and 
William E. Dailey, Inc., #1R0807-EB, Findings of Fact, Conclusions of Law, and Order 
at 18 - 19 (Jun.25, 1998); and see, Re: Robert B. & Deborah J. McShinsky, #3W0530-
EB, Findings of Fact, Conclusions of Law, and Order at 9 (Apr.1, 1988), aff'd, In re 
Robert and Deborah McShinsky, 153 Vt. 586 (1990). 
 

While not common, there have been occasions when the Board has found a 
project to fail under this test.  See, e.g. Southwestern Vermont Health Care Corp., supra 
at 35-36 (size and scope of the Project are so out of character with the surrounding 
area, and that, if constructed, it would be shocking and offensive to the average 
person’s sensibilities); Re: OMYA, Inc. and Foster Brothers Farm, Inc., #9A0107-2-EB, 
Findings of Fact, Conclusions of Law, and Order at 38 (May 25, 1999), aff’d, OMYA Inc. 
v. Town of Middlebury,171 Vt. 532 (2000) (excessive truck traffic through historic village 
is shocking or offensive); Lawrence White, #1R0391-8-EB, Findings of Fact, 
Conclusions of Law, and Order (Apr. 16, 1998) (dust and noise impacts from project 
were offensive and shocking because they were out of character with surrounding pre-
existing land uses); George, Mary, and Rene Boissoneault, #6F0499-EB, Findings of 
Fact, Conclusions of Law, and Order (Jan. 29, 1998) (poorly designed intensive use of 
meadow is offensive because it will significantly diminish area’s scenic value). 
 

Of all the aesthetic considerations under the Quechee Test, this is, by far, the 
most subjective.  The Board, however, must determine what the sensitivities of the 
average person are and then decide whether such sensitivities are shocked or offended 
by the Project. 
 
 The Board concludes that this Project does not rise to the level of a development 
that would be shocking or offensive to an average person’s sensibilities.  
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    Mitigation 
 

In judging whether there has been mitigation, the Board looks to the steps that 
the applicant has taken to reduce the aesthetic impacts of a project on the character of 
the area where it is proposed; the Board asks whether the applicant has taken generally 
available mitigating steps to improve the harmony of the project with its surroundings.  
See Re: Thomas W. Bryant and John P. Skinner, supra, at 22 (height and exterior color 
restrictions on homes, plantings to screen the development, covenants to govern future 
activities on the site, and retained open space all comprised generally available 
mitigating steps to alleviate adverse effects of subdivision on the surrounding area). 
 
 While the Board could conclude that the proposed project would have an adverse 
aesthetic effect for the loss of open space and in terms of its surroundings, the effect is 
not adverse, because off-site views of the Project will be limited because of existing and 
proposed berms and plantings.  The Project cannot be seen from the White River and it 
will be only briefly and partially glimpsed from Interstate 89 and River Road; and the 
color of the Project’s low-profile buildings is a dark earth-tone. 
 
 With the proposed plantings, the Board concludes that EPE has taken generally 
available mitigating steps which a reasonable person would take to improve the 
harmony of the Project with its surroundings.   
 
 E. Criterion 8(A) – Necessary Wildlife Habitat 
 
 Criterion 8(A) reads: 
 

(A) Necessary wildlife habitat and endangered species.  A permit will not 
be granted if it is demonstrated by any party opposing the applicant that a 
development or subdivision will destroy or significantly imperil necessary 
wildlife habitat or any endangered species, and 
 
  (i) the economic, social, cultural, recreational, or other benefit to 
the public from the development or subdivision will not outweigh the 
economic, environmental, or recreational loss to the public from the 
destruction or imperilment of the habitat or species, or 
 
  (ii) all feasible and reasonable means of preventing or lessening 
the destruction, diminution, or imperilment of the habitat or species have 
not been or will not continue to be applied, or 
 
  (iii) a reasonable acceptable alternative site is owned or 
controlled by the applicant which would allow the development or 
subdivision to fulfill its intended purpose. 
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10 V.S.A. §6086(a)(8)(A). 
 
 Under Criterion 8(A), a Project's opponents have a dual burden: first, to show 
that the project "will destroy or significantly imperil necessary wildlife habitat or any 
endangered species," and second, to prove one of the three subcriteria.  In re 
Southview Associates, 153 Vt. 171, 174 (1989); Mark and Pauline Kisiel, #5W1270-EB, 
(8/7/98), rev’d on other grounds, In re Kisiel, 172 Vt. 124 (2000); 10 V.S.A. §6088(b) 
(burden of proof as to Criterion 8(A) is on a project’s opponents).  
 
 “ ‘Necessary wildlife habitat’ means concentrated habitat which is identifiable and 
is demonstrated as being decisive to the survival of a species of wildlife at any period in 
its life including breeding and migratory periods.” 10 V.S.A. §6001(12); In re Southview 
Associates, 153 Vt. 171, 174-76 (1989); In re Killington, Ltd., 159 Vt. 206, 216 (1992).    
 
 Conceding that it has the burden of producing sufficient evidence from which the 
Board may make affirmative findings, EPE states that it has met this burden by 
introducing evidence that there is no mapped deer wintering habitat on the property and 
that there are no known occurrences of significant natural communities or rare, 
threatened or endangered species on the property, pursuant to correspondence and 
maps from the Vermont Agency of Natural Resources.  EPE has also introduced 
evidence that there are no mapped, or Class II, wetlands on the property and that a 
substantial vegetated buffer is provided between the project and the White River.   
Thus, EPE asserts that its evidence is sufficient for the Board to make affirmative  
findings under this Criterion.  The Board has made such findings. 
 
 Citing the burden of proof, EPE also notes that the Town has not demonstrated 
that deer, fish, fauna and flora on the banks, or birds would be adversely affected by 
this project, let alone that the project would destroy a necessary wildlife habitat.   
 
 The Board agrees with EPE.  There is no evidence that the Project “will destroy 
or significantly imperil necessary wildlife habitat or any endangered species."  The 
Project complies with Criterion 8(A). 
 
 
 F. Criterion 9K) – Public Investments 
 
 Criterion 9(K) reads:     
 

(K) Development affecting public investments.  A permit will be granted for 
the development or subdivision of lands adjacent to governmental and 
public utility facilities, services, and lands, including, but not limited to, 
highways, airports, waste disposal facilities, office and maintenance 
buildings, fire and police stations, universities, schools, hospitals, prisons, 
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jails, electric generating and transmission facilities, oil and gas pipe lines, 
parks, hiking trails and forest and game lands, when it is demonstrated 
that, in addition to all other applicable criteria, the development or 
subdivision will not unnecessarily or unreasonably endanger the public or 
quasi-public investment in the facility, service, or lands, or materially 
jeopardize or interfere with the function, efficiency, or safety of, or the 
public’s use or enjoyment of or access to the facility, service, or lands. 

 
10 V.S.A. §6086(a)(9)(K); Re: Green Meadows Center LLC, The Community Alliance, 
and SEVCA, #2W0694-1-EB, Findings of Fact, Conclusions of Law, and Order at 37 
(Dec. 21, 2000); Re: OMYA. Inc. and Foster Brothers Farm. Inc., #9A0107-2-EB, 
Findings of Fact, Conclusions of Law, and Order at 44 (May 25, 1999), aff’d, OMYA Inc. 
v. Town of Middlebury, 171 Vt. 532 (2000). 
 
 There is no question that the White River is a public land.  In re McShinsky, 153 
Vt. 586, 593 (1990).  Likewise, the Interstate and River Road would also qualify for 
protection under Criterion 9(K).  Re: J. Philip Gerbode, #6F0357R-EB, Findings of Fact, 
Conclusions of Law, and Order at 10 (Mar. 26, 1991) (Interstate highway system is 
considered Criterion 9(K) public facility; a project adjacent to the Interstate must be 
reviewed for project’s impact on public's visual enjoyment of the Interstate corridor).   
And see, Re: Heritage Group, Inc. and H. Warren Lyon, #4C0730-EB, Findings of Fact 
and Conclusions of Law at 4-5 (Mar. 27, 1989). 
 
 Interstate 89 is also a public investment; it has long been recognized as a scenic 
corridor subject to protection.  J. Philip Gerbode, #6F0357R-EB, Findings of Fact, 
Conclusions of Law, and Order at 10 (Mar. 26, 1991), citing Re: Heritage Group, Inc. 
and H. Warren Lyon, #4C0730-EB, Findings of Fact, Conclusions of Law, and Order at 
4-5 (Mar. 27, 1989) (Interstate highway system is considered Criterion 9(K) public 
facility; project adjacent to interstate must be reviewed for project’s impact on public's 
visual enjoyment of interstate corridor.) 
 
 For the reasons stated in the discussion above concerning Criteria 1(F), 4 and 8 
(aesthetics), the Board concludes that the Project complies with Criterion 9(K).    
 
 
 G. Criterion 9(L):  Rural Growth Area 
 
 Criterion 9(L) of 10 V.S.A. § 6086(a) provides as follows: 
 

A permit will be granted for the development or subdivision of rural growth 
areas when it is demonstrated by the applicant that in addition to all other 
applicable criteria provision will be made in accordance with subdivisions 
(9)(A) ‘impact of growth.’ (G) ‘private utility service,’ (H) ‘cost of scattered 
development’ and (J) ‘public utility services’ of subsection (a) of this 
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section for reasonable population densities, reasonable rates of growth, 
and the use of cluster planning and new community planning designed to 
economize on the cost of roads, utilities and land usage.  

 
10 V.S.A. §6086(a)(9)(L)  
 
 A “rural growth area” is defined in terms of what it is not.  “‘Rural growth areas’ 
means lands which are not natural resources referred to in section 6086(a)(1)(A) 
through (F), section 6086(a)(8)(A) and section 6086(a)(9)(B), (C), (D), (E) and (K) of this 
title.”  10 V.S.A. §6001(16) (emphasis added).  Thus, to be a rural growth area, the area 
must be predominately rural in character and be an area in which resources referenced 
in §6001(16) are absent.  Re: Horizon Development Corp., #4C0841, Findings of Fact, 
Conclusions of Law, and Order at 26 (Aug. 21, 1992); Re: New England Ventures, 
#6F0433-EB, Memorandum of Decision at 3 (Dec. 6, 1991). 
 
 One commentator has described the definition of “rural growth areas” as 
“curious.”  Brooks, Toward Community Sustainability: Vermont’s Act 250, Vol. I, 
Criterion 9(L) at 1(1996).  The Board agrees; it seems illogical to provide special 
protection to lands which appear not to warrant such protection because they lack 
important environmental resources.   Board precedent, however, resolves this apparent 
paradox and provides guidance as to the purpose of Criterion 9(L).  In New England 
Ventures, for example, the Board wrote:   

  
 The Board concludes that Criterion 9(L) requires clustering of all 
projects in rural growth areas.  The language of the criterion is clearly 
mandatory.  Further, the General Assembly established Act 250 to 
promote well-planned land use and to protect natural resources …. 
 
 Accordingly, the General Assembly required that developments and 
subdivisions be reviewed for compliance with ten criteria which seek to 
ensure that natural resources are protected and that sound planning 
principles are applied in designing projects.  See 10 V.S.A. 5 6086(a). 
 
 Viewed in this light, the Board concludes that the purpose of 
Criterion 9(L) is to promote orderly and well-planned growth in rural growth 
areas.  The legislature defined rural growth areas as places where most of 
the resources protected by Act 250 are absent.  10 V.S.A. §6001(16). 
Since, by definition, most of those resources are not present in rural 
growth areas, it is reasonable to infer that the General Assembly intended 
them as places where growth should occur. 
 
 The legislature also emphasized that developments in rural growth 
areas provide for reasonable population densities and rates of growth and 
for use of cluster planning and new community planning.  Thus, the Board 
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infers that the General Assembly intended that growth in these areas be 
orderly and make use of all of the planning techniques enumerated in 
Criterion 9(L). 
 
 Similar to other resources protected by Act 250, rural growth areas 
are resources to be protected. However, unlike those other resources, the 
Board believes that the rural growth areas are to be protected so that 
future development may be concentrated in them.  Projects in such areas 
must use all the planning techniques in Criterion 9(L) in a way which does 
not use up all available land in the growth areas and allows room for 
orderly future growth.  Accordingly, all projects in rural growth areas must 
cluster.  The level of clustering may vary depending on the nature of the 
rural growth area and of the project.   
 
 For example, clustering may be different for an industrial than for a 
residential subdivision.  Reasonable provision for clustering, however, 
must be demonstrated.  The Board's resolution of the issues raised by the 
Applicant means that a hearing is needed to take evidence on whether the 
application complies with Criterion 9(L) as interpreted by this decision. 

 
Re: New England Ventures, supra, at 4 – 6 (emphasis added). 
 
 In Re: Stratton Corporation, #2W0519-10-EB, Findings of Fact, Conclusions of 
Law, and Order at 33 - 34 (May 8, 2001), the Board further explained the philosophy 
behind Criterion 9(L):  
 

The correct inquiry is first to delineate the area on which the proposed 
development will occur. Second, determine whether that area is one or 
more of the referenced natural resources.  Third, if so, determine whether 
such land is of sufficient acreage that it is possible to carve out a 
meaningful and usable rural growth area. 
 
We believe this interpretation affords lands the protection the legislature 
intended when it adopted Criterion 9(L).  Criterion 9(L) recognizes that 
lands that are the referenced natural resources already have protection 
under the other Criteria.  Conversely, lands which are not the referenced 
natural resources do not have the benefit of protection from the other 
Criteria and will be under greater development pressure. As a result, 
Criterion 9(L) provides an alternative kind of protection that is not focused 
on specific resources but on preventing carte blanche development by 
requiring clustered development, reasonable rates of growth, reasonable 
population densities, and new community planning.  This economizes the 
use of these lands and ultimately lessens development pressure on 
adjacent natural resources.  Thus, an environmentally sensitive 
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development that proposes developing in a rural growth area still needs to 
engage in the required planning to meet the complementary protection 
afforded rural growth areas.  

 
(Footnote omitted).  Seen in this light, Criterion 9(L)’s apparently paradoxical language 
and intent become clear and logical. 
 
 The Town contends that the Project is not within a “rural growth area.”  Town’s 
September 30, 2004 Memorandum at 7 and 33.  If the Board were to agree with the 
Town, then the Project need not meet or address Criterion 9(L) and this criterion would 
not stand in the way of the Project’s construction.  However, because the Project is in 
an area which is predominately rural in character9 and in which resources referenced in 
10 V.S.A. §6001(16) are absent, the Project is in a rural growth area.  The question, 
then, is whether the Project meets the elements of the criterion. 
 
 The Project is clustered.  Approximately 14 of the 16.4-acres of the Project Tract 
will be left undeveloped.   The nature of the Project is such that it does not implicate 
population densities or rates of growth; it will also require very little, if anything, in terms 
of municipal services and would not impose a financial burden on local or regional 
governmental entities.  The Project therefore meets Criterion 9(L). 
 
 
 H. Criterion 10: Compliance with Town and Regional Plan 
 
 Criterion 10 requires that a project must be “in conformance with any duly 
adopted local or Regional Plan….” 10 V.S.A. §6086(a)(10).  EPE bears the burden of 
proof under Criterion 10.  10 V.S.A. §6088(a).    
 
 The applicable plans in this case are the Sharon Town Plan and the TRORP.  
 
 In Re: Peter S. Tsimortos,  #2W1127-EB, Findings of Fact, Conclusions of Law, 
and Order at 18 – 21 (Apr. 13, 2004), the Board discussed its analysis under Criterion 
10:  
 

 
9 In Re: Okemo Mountain, Inc., #2S0351-30(2nd Revision)-EB, #2S0351-31-EB, and 
#2S0351-25R-EB, Findings of Fact, Conclusions of Law, and Order at 107 (Feb. 22, 
2002), the Board noted, “The term ‘rural’ is not defined in the statute.”  The Board has 
concluded that the word "rural" describes” areas which are not densely settled and 
which may consist of small villages surrounded by mostly open, farmed, or undeveloped 
country.”  Re: New England Land Ventures, supra, at 2-3.  An area may be rural even “if 
it is contiguous to an existing settlement.”  Id.  The Board concludes that the EPE 
Project Tract is in a “rural” area as that term is used in Criterion 9(L). 
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 1. How does the Board interpret a Town Plan? 
 

The Board will review a Town Plan to determine whether it can 
provide guidance as to whether a particular project is in conformance with 
the Plan's language.  The Board asks two separate questions:  (1) Is the 
language in the Town Plan mandatory or merely a guidance?  (2) Are the 
Town Plan's provisions specific or ambiguous? 
 

 a. Mandatory vs. guidance language 
 

Town Plans (24 V.S.A. Ch. 117) are intended to provide the Town 
citizens with policy direction and goals for land use development based on 
an intimate understanding of the Town's natural resources.  A Town Plan 
provides a framework upon which the zoning regulations are built.  They 
do not typically contain words or phrases such as "prohibited" or "shall not 
be allowed."  Thus, while they indicate the direction that a Town wants to 
take in terms of its development; Town Plans often do not set absolute 
restrictions or prohibitions on development in a Town.  See John A. 
Russell Corporation and Crushed Rock, Inc., Land Use Permit Application 
#1R0489-6, Findings of Fact, Conclusions of Law, and Order (Aug. 19, 
1999), citing, Kalakowski v. John A. Russell Corp., 137 Vt. 219, 225 
(1979); Casella Waste Management Inc., #8B0301-7-WFP, Findings of 
Fact, Conclusions of Law, and Order at 41 (May 18, 2000). 
 

But despite the recognition that Town Plans are “abstract and 
advisory,” id., Act 250 requires that projects comply with a “local or 
Regional Plan,” if one exists.  10 V.S.A. §6086(a)(10).  The Board is 
therefore obliged by the language of the law itself to give regulatory effect 
to a document which, because its purpose is otherwise, is often not written 
in regulatory language. 
 

This does not mean that, where a Town Plan uses ineffectual 
language, the Board will nevertheless read that language to prohibit a 
project.  The Board has not done that in the past and need not do so here.  
See, Re: The Van Sicklen Limited Partnership, #4C1013R-EB, Findings of 
Fact, Conclusions of Law, and Order at 55 (Mar. 8, 2002) (phrases such 
as “strongly encourages” and ”should focus its efforts to encourage” 
indicate nonmandatory elements of a town plan); Re: Green Meadows 
Center, LLC, The Community Alliance and Southeastern Vermont 
Community Action, #2W0694-1-EB, Findings of Fact, Conclusions of Law, 
and Order at 42 (Dec. 21, 2000) (while words such as “direct,” 
“encourage”, “promote,” and “review” in Town or Regional Plans may 
provide guidance in the interpretation of such Plans and may be used to 
bolster more specific policies in such Plans, they do not, by themselves, 
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constitute a mandate).  And see, The Mirkwood Group and Barry Randall, 
supra, at 29; Ronald Carpenter, #8B0124-6-EB, Findings of Fact, 
Conclusions of Law, and Order at 16 (Oct. 17, 1995); Horizon 
Development Corp., #4C0841-EB, Findings of Fact, Conclusions of Law, 
and Order at 28 (Aug. 21, 1992).  Compare, Re: Southwestern Vermont 
Health Care Corp., #8B0537-EB, Findings of Fact, Conclusions of Law, 
and Order at 54 (Feb. 22, 2001) (use of the phrase “shall be protected” in 
Town Plan is mandatory). 
 

But where the language of a Town Plan is sufficiently clear in its 
intent not to allow a project, the Board must give effect to the language of 
§6086(a)(10), even if the Town Plan is not written in prohibitory terms 
similar to those found in zoning regulations.  To do otherwise would be 
comparable to ignoring Criterion 10's requirement that a project conform to 
town and Regional Plans, something which the Board cannot do.  State v. 
Stevens, 137 Vt. 473, 481 (1979) (in construing a statute, every part of the 
statute must be considered, and every word, clause, and sentence given 
effect if possible); State v. Racine, 133 Vt. 111, 114 (1974) (presumption 
that all language is inserted in a statute advisedly). 
 

 b. Specific vs. ambiguous provisions in a Town   
   Plan 
 
 If a Town Plan's provisions are specific, they are applied to the 
proposed project without any reference to the zoning regulations.  A 
provision of a town plan evinces a specific policy if the provision: (a) 
pertains to the area or district in which the project is located; (b) is 
intended to guide or proscribe conduct or land use within the area or 
district in which the project is located; and (c) is sufficiently clear to guide 
the conduct of an average person, using common sense and 
understanding.  Re: The Mirkwood Group and Barry Randall, #1R0780-
EB, Findings of Fact, Conclusions of Law, and Order at 29 (Aug. 19, 
1996). 
 

If a Town Plan's provisions are general in nature, or ambiguous, the 
Vermont Supreme Court's decision in In re Molgano, 163 Vt. 25 (1994), 
instructs the Board to examine the relevant zoning regulations to attempt 
to resolve the ambiguity.  This does not mean that the Board conducts a 
general review of a project for its compliance with the zoning regulations, 
but rather it sees if there are provisions in the zoning regulations that 
address the same subject matter that is at issue under the town plan.  Re: 
Dominic A. Cersosimo and Dominic A. Cersosimo Trustee and Cersosimo 
Industries, Inc., #2W0813-3 (Revised)-EB, Findings of Fact, Conclusions 
of Law, and Order at 9 (April 19, 2001); Re: Fair Haven Housing Limited 
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Partnership and McDonald's Corporation, #1R0639-2-EB, Findings of 
Fact, Conclusions of Law, and Order at 19 (Apr. 16, 1996), aff'd, In re Fair 
Haven Housing Limited Partnership and McDonald's Corporation, Docket 
No. 96-228 (Vt. Apr. 23, 1997) (unpublished). 
 

 c. Taking evidence as to Criterion 10 
 

While the Board may consider arguments from parties concerning 
whether a particular project conforms with the town plan, the document – 
the Town Plan – speaks for itself, and Board must make its own 
independent judgment about whether a project conforms to the Plan.  J. 
Philip Gerbode, #6F0396R-EB-1, Findings of Fact, Conclusions of Law, 
and Order (Jan. 19, 1992). 
 

The statute was amended in 2001 to reflect the Molgano decision, 
and to also make it clear that the Board need not consider or be bound by 
interpretations of the Town Plan, even those of members of the Town 
Selectboard or Planning Commission: 

 
In making this finding [whether a project is “in conformance with 
any duly adopted local or Regional Plan….”], if the board or district 
commission finds applicable provisions of the town plan to be 
ambiguous, the board or district commission, for interpretive 
purposes, shall consider bylaws, but only to the extent that they 
implement and are consistent with those provisions, and need not 
consider any other evidence. 

 
10 V.S.A. §6086(a)(10). 

 
And see Re: Central Vermont Public Service Corp. and Verizon New England 
(Jamaica), #2W1146-EB, Findings of Fact, Conclusions of Law, and Order at page 18 
(Altered) (Dec. 19, 2003). 
 
 
  Town Plan 
 
    The White River Conservation Area. 
 
 The Board concludes that the Project complies with the White River 
Conservation Area section of the Town Plan. 
 
 First, the language used in the White River Conservation Area section is not 
mandatory. 
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 Second, the Project does not violate any provisions of the section.  The Town 
Plan’s White River Conservation Area language is entirely focused on developments 
which are sited on or near to the shoreline of the White River.  Town Plan at 31 - 33.  
While the Project Tract includes the shoreline, the Project Area does not; the Project 
itself – the construction of the four buildings and their associated infrastructure – will not 
impact the White River shoreline. 
 
 
   Rural Residential Area 
 
 The Board also concludes that the Project complies with the provisions of the 
Rural Residential Area section of the Town Plan.  An examination of the language of 
that section also reveals that it, too, falls short of the level that the Board could find to be 
mandatory, such as “should be discouraged” or “should be considered.”  Nor does the 
Board find the Project to be such a “large-scale … commercial” development or as to be 
“inappropriate” in this Area. Nor does the Project rise to the level of being a one of the 
“[m]ajor retail enterprises or service centers which draw principally on regional market 
shares, including factory outlets, fast food establishments, and shopping malls” which 
the Plan would find inappropriate to the Rural Residential Area.  As the Board has 
recently held, “Act 250 was never intended to enforce comprehensive land use planning 
goals that are not clearly stated in the town or regional plans.”   Re: Central Vermont 
Public Service Corp. and Verizon New England (Jamaica), #2W1146-EB, Findings of 
Fact, Conclusions of Law, and Order at 15 (Altered) (Dec. 19, 2003). 
 
 
   Sprawl 
 
 The Town, in its Criterion 10 discussion, contends that the Project constitutes 
sprawl and that the Board should deny it for this reason.   
 
 Sprawl is not itself an independent criterion; a project cannot be denied because 
it constitutes “sprawl.”  Rather, Board precedent refers to sprawl only within the context 
of other criteria, such as Criterion 8 (aesthetics), Waterbury Shopping Village, Inc., 
#5W1068-EB, Findings of Fact, Conclusions of Law, and Order at 18 (Jul. 19, 1991); 
Criterion 9(H), Stratton Corporation 2W0519-10-EB Findings of Fact, Conclusions of 
Law, and Order (May 8, 2001); Re: Killington, Ltd., et al. (Master Plan), Application 
#1R0835-EB, Findings of Fact, Conclusions of Law, and Order at 15 – 16 Jul. 20, 2000) 
and Criterion 10 (Town or Regional Plan).  Re: Central Vermont Public Service Corp. 
and Verizon New England (Jamaica), #2W1146-EB, Findings of Fact, Conclusions of 
Law, and Order (Altered) at 8 (Dec. 19, 2003); Southwestern Vermont Health Care 
Corporation, #8B0537-EB, Findings of Fact, Conclusions of Law, and Order at 23 (Feb. 
22, 2001); Re: Green Meadows Center, LLC, The Community Alliance and 
Southeastern Vermont Community Action, #2W0694-1-EB, Findings of Fact, 
Conclusions of Law, and Order at 26 (Dec. 21, 2000). 
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 While it is true that the Town Plan promotes commercial projects within its  
Small Enterprise Area and its Commerce Park, the Board cannot find any provision of 
the Plan that prohibits the sprawl that the Town believes the Project represents. 
 
 
  Regional Plan  
 
 The Regional Planning Commission states that the proposed project is in 
conformance with the Regional Plan.  EPE significantly revised the Project in such a 
way and relocation that it greatly reduced the visibility of the project.  Policy 4 under 
Scenic Areas states that, when land development is proposed in scenic areas highly 
visible from a public corridor, “design plans should work toward the goal on minimizing 
the adverse impacts oftentimes associated with large-scale box-like buildings and large 
lot parking areas …. in ways that reduce the apparent scale of the project.”  The Project 
is not highly visible from a public corridor and undoubtedly has been designed and 
located so as to minimize its visual impact as set forth above.   
 
 The Regional Plan identifies “areas of scenic significance” to include: 
 

1. shorelands immediate to public lakes, rivers, or ponds; 
 
2. areas immediately adjacent to scenic corridors;… 
 
6. areas of high scenic quality which are … noted examples of 
the dominant characteristics of an area. 

 
TRORP, Page 95.  The Regional Plan then states that development should not occur in 
areas immediately adjacent to shorelines: 
 

Development outside of existing or planned areas should not be located 
immediately adjacent to watercourses, lakes, ponds, or shorelines. Such 
areas should principally be maintained in a natural vegetative state for 
environmental and aesthetic purposes. 

  
TRORP, Page 36.  As the Board notes above, however, while the Project Tract includes 
a shoreline, the Project Area is located at such a distance from the shore of the White 
River to make provisions in the Regional Plan concerning shoreline protection 
inapplicable.  
 
 As to the location of the Project within the scenic corridor of Interstate 89, the 
Board concludes that the location of the Project, the scarcity of time that it will be 
viewed by the traveling public on the Interstate, and the landscaping and screening that 
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have been proposed to be sufficient to meet the concerns expressed by the Regional 
Plan.   
  
 Lastly, while the Regional Plan addresses scattered growth and sprawl, Regional 
Plan at 24, 122, the Board does not consider this Project to fall within the context of the 
concerns expressed within the Plan.  This is an isolated self-storage project, not a fast-
food restaurant, gas station or other commercial enterprise that is likely to encourage 
strip development along River Road. 
 
 The Project complies with Criterion 10.  10 V.S.A. §6086(a)(10).10  

 
10  The Board is aware that Sharon will likely be disappointed with the Board’s 
Criterion 10 conclusions.  This decision, however, once again highlights the importance 
of local planning in the review and approval of developments and subdivisions.  As the 
Board twice noted less than a year ago:  
  

A strong town plan, accompanied by clear zoning regulations and the 
enforcement thereof, offer communities very effective tools for controlling 
growth.  The Town of Jamaica has not adopted zoning, and, as 
discussed below, the applicable town and regional plans do not clearly 
prohibit utility line extensions in the area of the Project site.  Act 250 was 
never intended to enforce comprehensive land use planning goals that 
are not clearly stated in the town or regional plans. 

 
Re: Central Vermont Public Service Corp. and Verizon New England (Jamaica) 
#2W1146-EB, Findings of Fact, Conclusions of Law, and Order (Altered) at 15 (Dec. 19, 
2003); accord, Re: Central Vermont Public Service Corporation, and Verizon New 
England, #2W1154-1-EB, Findings of Fact, Conclusions of Law, and Order (Altered) at 
15 (Dec. 19, 2003). 
 
 Towns can, and should, control their own futures through comprehensive 
planning, zoning and subdivision regulations.  Reliance on Act 250 alone to address 
development places decisions on a town’s future beyond its control.   
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V. Order 
 
 1. Land Use Permit #3W0865-EB is issued. 
 
 2. Jurisdiction over this matter is returned to the District 3 Environmental 
Commission. 
 
 
Dated at Montpelier, Vermont this 24th day of November 2004. 
 

ENVIRONMENTAL BOARD 
 
 
/s/ Patricia Moulton Powden     
Patricia Moulton Powden, Chair 
Jill Broderick 
Samuel Lloyd 
W. William Martinez 
* John Merrill 
Patricia A. Nowak 
Jean Richardson 
Christopher D. Roy  

 
 
 
* Board Member Merrill was not present at the November 17, 2004 deliberations, but he 
has reviewed and concurs with this decision. 
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