
Re:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $9 6001-6092

Pierce K. and Judith M. Crompton
Land Use Application #3 W0749-EB

PRELIMINARY RULING

Pursuant to Environmental Board Rule 16(B) and as explained in more detail
below, the Chair-Elect concludes (i) that the project that is the subJect  of this appeal is
subject to Act 250 jurisdiction, (ii) that equity does not require that any portion of Land

Use Permit #3WO749  (“Permit”) and its supporting Findings of Fact and Conclusions of
Law (“Order”) be overturned, and (iii) that jurisdiction over 10 V.S.A. $5 6086(a)(l)(B),
(5), (S), and 8(A) (“Criteria l(B), 5,8, and S(A)“) be remanded to the District #3
Environmental Commission (“District Commission”).

I. PROCEDURAL SUMMARY

On January 4, 1996, Pierce K. and Judith M. Crompton (“Appellants”) tiled an
application with the District Commission seeking approval under 10 V.S.A. 5s 6001-
6092 (“Act 250”) to construct improvements to Orizzonto Road and an adjacent right-of-
way in order to serve two single-family lots and one “undetermined” lot on 226.4 acres in
the Towns of Hartland and Hartford, Vermont (“Project”).

On October 15, 1997, the District Commission issued the Permit and Order. The
Permit and Order authorize the Appellants to create a one-lot subdivision (Lot 3) with one
single-family home and to construct a private road and related infrastructure. The Permit
and Order deny approval for development of the remaining land (Lots 1 and 2).

On November 13, 1997, Appellants tiled an appeal with the Board contending
that the District Commission erred with respect to Criteria I(B), 5, 8, and 8(A).
Appellants also challenge Act 250 jurisdiction over the ProJect  and have rarsed  a claim of
equitable estoppel.

On December 17, 1997, Environmental Board (“Board”) Chair-Elect Marcy
Harding convened a prehearing conference with the following organizations and
individuals participating:

Appellants by Stephen P Girdwood, Esq.
Agency of Natural Resources (“ANR”) by Andrew N. Raubvogel, Esq and Jon

M Groveman, Esq.
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[I. PRELIMINARY MATTERS

A. Party Status

No objections or challenges to party status have been filed. Therefore, those
parties who attended the prehearing conference may participate.

B. Conflicts

Chair-Elect Harding listed the names of the Board members and alternates. The
parties stated that they did not have conflicts with any of the Board members or
alternates.

C. Official Notice

Chair-Elect Harding stated that the Board would take official notice of the Permit
and Order. 3 V.S.A. § 810. The parties stated that they had no objections.

III. ISSUES

1. Whether, pursuant to 10 V.S.A. 5s 6001-6092, there is Act 250
jurisdiction over the Project.

2. Whether the Appellants were unfairly prejudiced by the change in
membership of the District Commission such that equity demands overturning any
findings in the (second Commission’s) Findings of Fact and Conclusions of Law issued
October 15, 1997 that are inconsistent with the (first Commission’s) Recess
Memorandum issued on February 12,1997.

3. Whether, pursuant to 10 V.S.A. § 6086(a)(l)(B), the Project will “meet
any applicable health and environmental conservation department regulations regarding
the disposal of wastes, and will not involve the injection of waste materials or any
harmful or toxic substances into the groundwater or wells.”

4. Whether, pursuant to 10 VS. 4. 5 6086(a)(5), the Project will “cause
unreasonable congestion or unsafe conditions with respect to use of the highways.”

5 Whether, pursuant to 10 V.S.A. $6086(a)(8),  the Project will “have an
undue adverse effect on the scenic or natural beauty of the area, aesthetics, historic sites
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3r rare and irreplaceable natural areas.”

6. Whether, pursuant to 10 V.S.A. 5 6086(a)@)(A), the Project will “destroy
3r significantly Imperil necessary wildlife habitat.”

IV. LEGAL ANALYSIS and CONCLUSIONS

A. Scope of Review

When a party appeals from a District Commission determination, the Board
provides a “de novo hearing on all findings requested by any party that files an appeal or
cross-appeal, according to the rules of the [Bloard.” 10 V.S.A. 3 6089(a)(3). Board rules
provide for the de novo review of a District Commission’s findings of fact, conclusions
of law, and permit conditions. Environmental Board Rule (“EBR”) 40(A). Thus, the
Board cannot rely upon the facts stated, conclusions drawn, or conditions issued by the
District Commission in this matter. Rather, it must regard the Commission’s Permit and
Order as evidence to be offered by the parties regarding the issues on appeal.

B. Act 250 Jurisdiction Over the Project

Act 250 jurisdiction attaches to the “construction of improvements for a road or
roads, incidental to the sale or lease of land, [where] the road is more than 800 feet in
length.” EBR 2(A)(6). The Distnct  Commission states that there is jurisdiction over the
Project because it involves the construction of improvements to a road in excess of 800
feet. Permit at 1; Order at 2. When describing the Project, the Order closely paraphrases
Appellants’ Revised Application Cover Sheet as follows:

improvements to Orizzonto  Road (2500 ft.+) and adjacent right-of-way (1700
ft.+) to serve two single-family buildable lots and one “undetermined” lot.

Order at 1. Appellants’ notice of appeal does not contest that the proposed improvements
are to roads exceeding 800 feet. Therefore, the Project, as proposed  by Appellant and as
described by the Disfricr  Commission, is clearly subject to Act 250 jurisdiction pursuant
to EBR 2(A)(6).

Appellants argue that jurisdiction attached improperly in 1989 when road
improvements were made on what was mistakenly identified as their property. Statement
of Appeal at 2. Assuming for the sake of this analysis that (i) jurisdiction is not triggered
by the proposed Project (ie. if the roads were less than 800 feet) and (ii) junsdiction
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‘4’improperly” attached in 1989, Appellants cannot  now attack jurisdiction. Any un-
appealed decision, even if “improperly” exercising jurisdiction, is final  and jurisdiction
cannot be challenged. In re Wildcat Construction, 160 Vt. 63 1,632  (1993). The Project
is subject to Act 250 jurisdiction.

C. Estoppel

Appellants argue that a Recess Memorandum issued by the District Commission
in February 1996 requested additional information regarding Criteria 5 and 7. When the
District Commission (with an altered membership) re-convened the hearing over one year
later, it did not confine its review of the Project to Criteria 5 and 7. Appellants argue that
they were unfairly prejudiced by the change in membership of the District Commission
such that equity demands overturning any findings in the second Commission’s Findings
of Fact and Conclusions of Law issued October 15,1997 that are inconsistent with the
first Commission’s Recess Memorandum.

This argument is without merit. A recess memorandum indicating that additional
information is necessary under certain criteria is not a final decision on the merits. It does
not confer a vested right to a positive finding under criteria not mentioned. Cf. In re
McDonalds  Corn., 146 Vt. 380 (1985)(district  coordinator’s advisory opinion that a
project was not subject to Act 250 jurisdiction did not estop Board from concluding that
jurisdiction attached). Neither does it preclude the District Commission from requesting
additional information about the previously unmentioned criteria at a later date. EBR 20
authorizes the Commissions to require an applicant “to submit relevant supplementary
data.” The Rule does not impose any restrictions as to when in the proceeding this can
occur. In fact, in certain circumstances, a proceeding can be re-opened to allow the
administrative body to request additional evidence. a, Re: James E. Hand, #8B0444-6-
EB, Memorandum of Decision (Feb. 29, 1996)[EB #629Ml].  It is not inconceivable that
information provided in response to an initial request will generate additional issues and
even “resurrect” criteria that were apparently resolved. This is true regardless of whether
the composition of the Commission changes in the interim. Furthermore, it is par~ularly
important that a Commission’s ability to request additional information not be restricted
where, as here, a substantial period of time elapses between hearings.

The Board conducts a de novo review of a District Commission’s findings of fact,
conclusions of law, and permit conditions. 10 V.S.A. 5 6089(a)(3); EBR 40(A). To the
extent that the Board is authorized to make a determmation on the basis of equity, it
would be inappropriate for the Board to “overturn” the Permit and Order for the reasons
stated above.
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D. Criterion l(B)

Appellants appeal the Permit and Order as they relate to Criterion l(B). In its
Order, the District Commission indicates that the Appellants have not submitted site
specific information for septic disposal. The Commission expresses concern that the
septic system ultimately installed could potentially contaminate the groundwater. Rather
than deny the Permit or request additional information, the Commission conditions the
Permit as follows:

5. Prior to any construction on Lot 3 a site specific septic design shall be
submitted to the District Environmental Commission for review and written
approval.

Condition 5 is a “condition subsequent” which is prohibited under Act 250.

“Before granting a permit, the [Dlistrict  [Clommission && find that the
subdivision or development [meets the ten listed criteria].” 10 V.S.A. 4
6086(a)(emphasis  supplied). “Evidence of compliance must be provided @ to the
issuance of a permit.” Re: James E. Hand, #8B0444-6-EB,  Findings of Fact, Conclusions
of Law, and Order (Revised) at 6 (Aug. 19, 1996)[EB #629R](emphasis supplied). The
Dtstrict  Commission

has no authority to issue a permit when substantial information needed to make
positive findings is lacking. Approval of a project and issuance of a permit
subject to future proof of compliance would contradict the purpose of Act 250,
which is to review impacts and make positive findings before a permit is issued.

Re: Berlin Associates, #5W0584-9-EB,  Memorandum of Decision at 6 (Apr. 24,
1990)[EB  #379](addressing  Board’s authority).

“Initial consideration of a land use proposal is a function assigned by the
Legislature to the District Commission.” In re Juster Associates, 136 VT. 577,58 1
(1978). The Board has no authority to decide issues that were not ruled upon by the
District Commission. In re Taft Comers Associates, 160 Vt. 583, 591 (1993); Re: Larry
and Diane Brown, #5W11755-l-EB,  Memorandum of Decision at 5 (Sept. 15, 1994)[EB
#591M2].

The District Commission did not make an affirmative finding under Criterion
l(B) based upon the facts before it Rather, it attempted to issue a permit subject to
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future proof of future comphance with Critenon l(B). Because the District Commission
did not rule on Criteria l(B), the Board has no authority to decide an appeal on the issue.
Therefore, jurisdiction over Criterion l(B) must be remanded to the District Commission.
See,  s, Re: Washinzton Electric Coouerative, #5W1036-EB,  Memorandum of Decision
at 1-2 (Aug. 29, 1989)[EB  #450]( remanding appeal to District Commission where there
was no evidence that the Commission found that the project met Criteria l-6).

E. Criterion 5

Appellants appeal the Permit and Order as they relate to Criterion 5. In its Order,
the District Commission indicates that the Appellants have not submitted adequate road
improvement plans. Rather than deny the Permit or request additional information, the
Commission conditions the Permit as follows:

7. Prior to any road work a site specific erosion control plan and a road
improvement plan shall be submitted to the District Environmental Commission
for review and written approval.

Condition 7 is a condition subsequent. The appeal from Criterion 5 must be remanded to
the District Commission for the same reasons set forth above under Criterion l(B).

F. Criterion 8

The Appellants appeal the District Commission’s conclusion that the location of
the house on Lot 1 will have an undue adverse effect under Criterion 8. The Appellants’
appeal from this decision is straightforward and the Board has jurisdiction to decide the
appeal. The Chair recognizes that the Board could stay all action on this criterion until
the District Commission issues a decision on Criterion l(B) and 5. This is not the best
option, however. When the Appellants prepare the plans under Criteria l(B) and 5 for the
District Commission, it is entirely possible that they will change the Project in such a way
that it impacts Criterion 8. Therefore, in the interest of Project coherence and
administrative economy and efficiency, the appeal under Criterion 8 will be remanded to
the District Commission as well. The Chair notes that remand of Criterion 8 will also
provide Appellants the opportunity to redesign the Project to address the deficiencies
identified by the District Commission under Criterion 8.
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G. Criterion S(A)

The Appellants appeal the District Commission’s conclusion that the location of
the house, road, and septic system on Lot 1 will destroy or significantly imperil a
necessary wildlife habitat. They also appeal the Commission’s conclusion that Appellants
must provide a location for the proposed house on Lot 2 in order to ensure that it will not
imper:l the habitat.

The Permit contains the following condition, which may be related to Criterion
8(A), although the does not allude to it:

11. Prior to any logging operation on the west side of the road a forest
management plan shall be submitted to the Fish and Wildlife Division for review
and the District Environmental Commission for approval.

This is cannot strictly be considered a condition subsequent, although it sounds like one,
because the only lot approved for development is on the east side of the road. Rather, it
appears to be a requirement that Appellants obtain a permit amendment prior to logging
the west side. A more appropriate condition would be: “No logging is permitted on the
west side of the road.”

To the extent that Condition 11 is not included in the appeal, the appeal of this
issue is straightforward. However, for the reasons stated in the analysis under Criterion 8
above, the Chair determines that it is appropriate to remand consideration of Criterion
8(A) to the District Commission.

V. ORDER

Pursuant to the authority granted by Environmental Board Rule 16(B), the Chair-
Elect rules as follows:

1. Official notice is hereby taken of the Permit and Order.

2. The Project IS subject to Act 250 junsdiction.

3. Appellants were not unfairly prejudiced by a change in the District
Commission’s membership such that equity demands overturning findings in the
Order.
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4. Jurisdiction over Criteria l(B), 5,8, and S(A) is remanded to the District
Commission for reconsideration in accordance with this Order.

5. Pursuant to EBR 16, this Preliminary Ruling is binding on all interested
parties unless a written ObJection  to the Preliminary Ruling, in whole or in part, is
tiled on or before Tuesday, January 6,199s (“Objection”). The Objection may
be accompanied by or incorporate a memorandum of law addressing the issues to
which the party is objecting.

6. In the event an Objection is filed pursuant to item #5 above, this matter
shall proceed as follows:

a. Any party may file a responsive memorandum of law regarding the
Objection on or before Tuesday, January 20,1998.

b. The full Board will deliberate the issues raised by the Objection
and any responses thereto at its regularly scheduled deliberative session on
Wednesday, January 28,1998.

C. Any party wishing to present oral argument on the Objection must
so notify the Board in writing on or before Tuesday, January 20,1998.
If such written request is received, argument will be scheduled for
Weduesday, January 28,1998  at 1:00 p.m. at the offices of the
Environmental Board, National Life Records Center Building,
Conference Room RZC, Montpelier, VT. Each party will be given 15
minutes for argument unless otherwise authorized by the Board.

7. Parties shall file an original and ten collate copies of legal memoranda
and any other documents filed with the Board and mail one copy to each of the
parties listed on the attached certificate of service. Pursuant to EBR 12(D),
memoranda shall be no more than twenty-five pages.

Dated at Montpelier, Vermont this 18th day of December, 1997.

ENVIRONMENTAL BOARD


