
Re:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Atlantic Cellular Company, L.P.
and Elwin F. Davis
Land Use Permit #3W0726-EB

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pertains to an appeal filed by the
Royalton Planning Commission (RPC) concerning the alleged
untimely mailing of the application to the RPC by the
Atlantic Cellular Company, L.P. (the Applicant). For the
reasons explained below, the Board has determined that the
due process rights of the RPC were not violated and denies
the appeal.

I. BACKGROUND

On September
Commission issued
Atlantic Cellular

23, 1993, the District #3 Environmental
Land Use Permit #3W0726-EB (the permit) to
Company, L.P., and Elwin F. Davis,

authorizing the construction of a 120-foot communications
tower with four whip antennas and a parabolic antenna 80
feet up on the tower, a la-foot by 20-foot concrete storage
building, a 3,000-foot access trail, and installation of a
30 kw emergency generator.

On October 21, 1993, the RPC filed an appeal from the
permit. The RPC contends that the Applicant did not send a
copy of its application to the RPC until it was too late for
the RPC to meet to formulate a position and to meaningfully
participate in the District Commission hearing. The RPC
believes that the Applicant's alleged failure to conform
with statutory requirements for notification to all parties
resulted in the violation of the RPC's due process rights.

On November 17, 1993, former Board Chair Elizabeth
Courtney issued a Proposal for Dismissal, along with an
opportunity for parties to file objections to the proposed
dismissal. On December 9, an objection to the proposed
dismissal was filed by the RPC. On December 30, the Board
issued a Memorandum of Decision in which it decided not to
dismiss the appeal, scheduled a hearing for January 20,
1994.

On January 4, 1994, the Applicants filed a letter
objecting to the hearing. The Board cancelled the hearing
and scheduled a deliberation for January 26. On January 20
the RPC filed a response. Due to the Senate's vote on
January 19 not to confirm the appointments of three Board
members, the Board suspended proceedings pending
confirmation of a chair by the Senate. The deliberation was
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rescheduled and held on February 11, 1994, Acting Chair
Robert Opel presiding.

On February 24, the Board issued a Memorandum of
Decision. The Board determined that, due to a dispute over
the facts, a hearing would be held.

On March 17, 1994, the Board convened a public hearing
in White River Junction,
participating:

with the following parties

The Applicants by Peter B. Kunin, Esq.
RPC by Richard Dermody, and Walter Hastings,

At the conclusion of the testimony the Board recessed the
hearing but left the record open to allow the RPC to listen
to the tape of the District Commission hearing and to
prepare and submit, if they wished, a transcript of the
hearing or portions thereof. Parties agreed to file
proposed findings of fact and conclusions of law on or
before May 6, 1994.

On May 6, the Applicants filed proposed findings of
fact and conclusions of law.

1994.
The Board deliberated concerning this matter on May 18,

On that date, following a review of the record, the
Board declared the record complete and adjourned the
hearing. This matter is now ready for decision. To the
extent any proposed findings of fact and conclusions of law
are included below, they are granted; otherwise, they are
denied.

II. ISSUE

1. Whether the Royalton Planning Commission's due
process rights were violated.

III. FINDINGS OF FACT

1. On July 28, 1993, an application for an Act 250 permit
was filed with the District #3 Environmental Commission
by Atlantic Cellular Company, L.P., and Elwin F. Davis

for the construction of a 120-foot communications tower
with four whip antennas and a parabolic antenna 80 feet up
on the tower,
building,

a 12-foot by 20-foot concrete storage
a 3,000-foot access trail, and installation of a

30 kw emergency generator.
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4.

5.

6.

7.

8.

Susan Haitsma was the Applicant's permit consultant for
this project. She prepared the Act 250 application and
assumed responsibility for sending copies of~the
application to the District Commission and parties.

Susan Haitsma is a former Act 250 District Coordinator
and a former permit administrator and Act 250
enforcement official at the Agency of Natural
Resources. She has been a permit consultant since
leaving those positions in 1986, and she has had
extensive experience preparing Act 250 applications.

When sending mail by priority mail, no'documentation of
the addressee or proof of receipt by the addressee are
provided. The sender does, however, receive a customer
receipt to document the mailing.

On July 27, 1993, Ms. Haitsma sent copies of the
application by priority mail to the following statutory
parties: the Royalton Board of Selectmen, the Royalton
Planning Commission, and the Two Rivers-Ottauguechee
Regional Commission. She sent the Selectboard's and
RPC's copies to P.O. Box 680, Royalton, Vermont.

The mailing address of the Planning Commission is the
same as the Selectboard and the Town Clerk: P.O. Box
680, Royalton, Vermont. The Town Clerk or her
assistant picks up the town mail from P.O. Box 680 on
Mondays, Wednesdays, and Fridays. On those days, one
of them opens the RPC's mail, date stamps it, and
places it on the listers' desk, which the RPC Chairman
Walter Hastings shares with two other listers. The
Town Clerk did not recall receiving a copy of the
application at any time but she did not pick up and
distribute the mail on July 28, 1993.

A copy of the application was received by Margaret
Trombly, Administrative Assistant to the Royalton
Selectboard, on July 28, 1993.

Applicants for Act 250 permits receive an application
package which contains, among other things, "SCHEDULE
F, Certification of Service." This document states the
following, in pertinent part:

In order to verify that the statutory
parties to the application have received
copies of the application and thus avoid



Atlantic Cellular Company, L.P.
and Elwin F. Davis
Findings of Fact, Conclusions of Law,

and Order
Page 4

. delay caused by improper distribution of
the application, have a representative

~~ of the-parties signthis form when they

9.

1 0 .

11.

12.

receive-the application. You may, in -
the alternative, send copies of the
notice and application by Certified U.S.
Mail and list the names below.

SCHEDULE F then states the following: "I, the
undersigned, have received a copy of an Act 250
application for the above applicant(s).“ Below this
sentence are signature lines for the selectmen, the
municipal planning commission, the regional planning
commission, and for adjacent municipalities, planning
commissions, and regional planning commissions.

Beneath the signature lines is the statement: “I
hereby certify that I have forwarded a complete copy of
this application to each of the parties entitled to
notice pursuant to 10 V.S.A. Section 6084." Below this
is a signature line for the Applicant.

Ms. Haitsma filled out SCHEDULE F by typing in the
names of the statutory parties on the signature lines
and certifying that she forwarded copies of the
application to the statutory parties listed therein.
She did not obtain the signatures of the statutory
parties or send the applications by Certified U.S.
Mail.

On August 4, 1993, the District #3 Coordinator sent an
official notice entitled "Act 250 Notice Application
and Hearing 10 V.S.A., Sections 6083-608611 to statutory
parties and others concerning the filing of the
application for construction of the tower. Attached to
the notice was a Certificate of Service indicating that
a copy was sent to the RPC at Mr. Hastings' home
mailing address. Mr. Hastings receives official
correspondence at this address as well as at the Town
Offices. The notice stated that a hearing was
scheduled for September 1, 1993.

On August 9, 1993, the HPC met. The minutes indicate
that the tower construction was discussed.

On August 16, 1993, Susan Haitsma sent a copy of an
application for an amendment to the RPC at Mr.
Hastings' home mailing address. Mr. Hastings received
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13.

14.

15.

16.

the.amendment application on or about August 19, 1993.
Mr. Hastings acknowledged that as of August 19 he had
noticed that an Act 250 hearingwould be held-to review
the project.

Mr. Hastings stated that he did not see a copy of the
application until August 25 when he found a copy on the
listers' desk in the Town Clerk's Office. There is no
date stamp on the application.

Mr. Hastings called a Planning Commission meeting for
August 30. At the meeting, Mr. Hastings presented the
application and the application was discussed. The
minutes of that meeting state the following:

Walter presented the Act 250 application
from Atlantic Cellular Co. for a permit
to build a communication tower on Russ
Hill accessing from Gee Hill Road on
land owned/leased by Elwin Davis. After
discussion it was decided to write a
letter to Atlantic Cellular that our
approval is conditional on only one
communication tower antenna site for any
and all parties, competing or otherwise,
being constructed in the Town of
Royalton. Any and all current or future
antennas would be limited to the
original site chosen and owners or
leasors are bound to reasonably and
fairly negotiate with future applicants.
It was recognized that there may be some
objection on the aesthetics of locating
a structure on a ridgeline, but the
application stated that it would not be
lighted and have no dishes or oversized
appendages and the Commission wished to
understand the need for this new
technology.

Subsequently, the RPC prepared a letter addressed to
the Applicant stating its position. The letter did not
contain any mention of late receipt of the application
or insufficient time to prepare for the hearing.

The RPC believes that due to late receipt of the
application, it had insufficient time to prepare a
position and adequately prepare for the hearing.
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17.

18.

19.

IV.

Two.RPC members attended the District Commission
hearing on September 1.

I
On that date, a member of the I

RPC presented the Applicants with the RPC's letter
concerning the project for consideration by the
District Commission. The District Commission Chair I

declined to accept the letter into evidence. The RPC
members did not ask to testify or cross-examine
witnesses, and they left before the hearing was
concluded. They apparently did not tell the District I
Commission that they had not received the application
in time to adequately prepare for the hearing, and they /
did not ask for more time to prepare.

After the September 1 hearing, on September 7 the
District Commission issued a Hearing Recess Memorandum
which stated the following:

The Commission recessed the public
hearing for the above referenced
application on September 1, 1993,
pending submittal of the following
additional information by the applicant:
. . .

After the above information has been
received, the Commission will reconvene
the hearing if a party has reasonable
questions about the additional
information. If the information has not
been received within 30 days, or if the
hearing is not reconvened, the
Commission will set a date for
adjournment and issue the final decision
based on the record and following a full
deliberation on the issues. . . .

The RPC did not contact the District Commission or the
District Coordinator after the hearing was recessed.

CONCLUSIONS OF LAW

10 V.S.A. 5 6084(a) states: I

On or before the date of filing of
[an] application the applicant shall
send notice and a copy of the
application to the owner of the land if
the applicant is not the owner, a

._L
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. municipality, and municipal and regional
planning commissions wherein the land is
located, and any adjacent Vermont ~~
municipality, municipal or regional
planning commission if the land is on a
boundary. The applicant shall furnish
to the district commission the names of
those furnished notice by affidavit, and
shall post a copy of the notice in the
town clerk's office of the town or towns
wherein the land lies.

Board Rule 10(E) states:

The applicant shall certify by affidavit
in the application that he has forwarded
notice and copies of the application to
the municipality, the municipal and
regional planning commissions wherein
the land is located and any adjacent
Vermont municipality, municipal or
regional planning commission if the land
is located on a boundary; and that he
has either posted or caused to be posted
a copy of the notice of application in
the town clerk's office of the town or
towns wherein the land lies.

The RPC contends that because it did not receive the
application until August 25, it had insufficient time to
adequately prepare a position for the hearing or to
meaningfully participate in the hearing.

The Applicant's permit consultant, Susan Haitsma,
mailed copies of the application to the statutory parties
required to receive copies on July 27, 1993. The
Selectboard received its copy on July 28, 1993. It is
likely that the RPC's copy was delivered on or about the
same time.

By mailing copies of the application to the RPC on the
day before filing the application with the District
Commission, Ms. Haitsma complied with 10 V.S.A. 5 6084(a).
By certifying in the application that she forwarded copies
of the application to the statutory parties, Ms. Haitsma
complied with Board Rule 10(E).
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SCHEDULE F, which is part of the application package,
requires an applicant to have a representative of the
statutory~parties.sign a form indicating receipt,_or to send
copies of the application by certified mail. The purpose is
to have written verification that the application was
received by the statutory parties.

The purpose of the requirement of SCHEDULE F for
written verification of receipt is laudable.
practice to follow it,

It is good
as proof of receipt would prevent

disputes over whether or when copies of an application are
received. However, at present there is no requirement in
the statute or rules for such verification. Without such
authority, SCHEDULE F is merely advisory. Since Ms. Haitsma
complied with the law by sending a copy of the application
to the RPC, the Applicant met the requirements of the law.

The Board notes that on August 4, the District
Coordinator sent a notice of the hearing to the RPC at Mr.
Hastings' home mailing address, where he often receives
official correspondence.

The Board also notes that even if Mr. Hastings did not
receive the notice of hearing sent to his home on August 4,
and did not receive a copy of the application until August
25, the undisputed evidence is that Mr. Hastings received an
amendment application for this project on or by August 19,
and as of that date Mr. Hastings had notice that an Act 250
application had been filed for this project and that a
hearing would be held to review it.

10 V.S.A. S 6085(b) provides that parties shall be
given not less than 10 days' notice of a hearing. Having
received notice no later than August 19, the RPC had more
than 10 days' notice prior to the September 1 hearing.

In Re: Pelham North, Inc. #3W0521-EB, Findings of Fact
and Conclusions of Law and Order at 7 (Ap. 24, 1989), the
Board addressed the requirements of due process and stated:

[B]asic due process requires notice and
the opportunity to present and rebut
evidence. A statutory requirement for
notice and hearing is jurisidctional;
lack of notice invalidates the decision.
However, due process requires only that
parties be sufficiently informed to be
able to participate; appearance at the
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_ hearing avoids the need to remand the
matter.

Since the RPC had notice of the September 1 hearing at
least thirteen days before the hearing, and members of the
RPC appeared at the hearing and had the opportunity to
present and rebut evidence, the Board concludes that the
RPC's due process rights were not violated.

The Applicant argues that the Board lacks jurisdiction
to hear the appeal because the RPC did not raise the issue
of late receipt of the application before the District
Commission and cites the decision, In re Taft Corner
Associates, Inc., 4 Vt. L.W. 138 (April 30, 1993), to
support this proposition.

The Applicant's reliance on this case, however, is
inapposite. In the Taft Corners decision, the Supreme Court
ruled that the Board did not have the authority to decide
issues regarding criteria that were not before the District
Commission, unless the Board proceeds under Rule 40(D),
which states: "The scope of the appeal hearing shall be
limited to those reasons assigned by the appellant why the
commission was in error unless substantial inequity or
injustice would result from such limitation.ll The Court
stated that since the Board did not cite the rule or make a
"finding that substantial inequity or injustice would result
from limiting review to those issues that were before the
commission and raised in the notice of appeal," id. at 140,
the Board has no jurisdiction "to decide issues regarding
criteria that were not before the district commission and
not ruled upon by it." Id.

In this case, the RPC did not appeal issues under Act
250 criteria, but appealed the issuance of the permit
because it believes its due process rights were violated by
an alleged lack of notice of the application. The Board
does not believe that the Supreme Court intended by its
ruling in the Taft Corners decision to preclude relief to
parties whose due process rights may have been violated due
to procedural errors.

10 V.S.A. $ 6089(a) states that an appeal may be
brought from the district commission to the board *@on all
findings requested by any party." Board Rule 40(A) states:
"Any party aggrieved by an adverse determination by a
district commission may appeal to the board . . . .I’ The
RPC qualifies as an aggrieved party and is authorized under
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these provisions to bring an appeal from the District
Commission's granting of a permit. The Board believes that
10 V.S.A. S 6089(a) and Rule 40(A) are intended to provide
the right for aggrieved parties to appeal any decision or
action of a district commission or district coordinator that
may be contrary to law. There is no law that provides that
this right is forfeited if a party does not first raise the
issue with the District Commission.'

IV. ORDER

1. The due process rights of the Royalton Planning
Commission were not violated.

2. This appeal is hereby denied.

3. Jurisdiction is
Environmental Commission.

Dated at Montpelier,
1994.

returned to the District #3

Vermont this 31st day of May,

Rebecca Day-
Lixi Fortna
Arthur Gibb
Samuel Lloyd
William Martinez
Steve E. Wright

a:\atlantic.ff (~8)
c:\wp5l\decision\atlantic.ff (v)

1 It is clearly in everyone's best interest to try to resolve
procedural problems that arise with the District Commission or
Coordinator at that level prior to bringing an appeal. Had the RPC
raised its concerns about late notice at the District Commission hearing
or contacted the Coordinator during the time the hearing was in recess,
the RpC's concerns may have been more easily resolved.


