
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. §§ 6001-6092

Re: Twin State Sand and Gravel, Inc. Land Use Permits #3W0711, 
#3W0711-EB and #3W0711-2 
(Revocation)

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

The petitioners in this consolidated revocation proceeding seek revocation of
Land Use Permits #3W0711, #3W0711-EB and #3W0711-2, held by Twin State
Sand and Gravel, Inc. (Twin State).  As set forth below, the Board revokes these
permits, subject to an opportunity for Twin State to cure the violation.  

I. PROCEDURAL SUMMARY

On January 19, 1993 the District 3 Environmental Commission (Commission)
issued Land Use Permit #3W0711 (Commission Permit) and its supporting Findings
of Fact, Conclusions of Law, and Order (Commission Decision) authorizing Twin
State to continue sand and gravel extraction, and to quarry and crush up to 122,500
cubic yards of rock per year for 30 years (Project).  After an appeal, the
Environmental Board (Board) issued Land Use Permit #3W0711-EB (Board Permit)
and its supporting Findings of Fact, Conclusions of Law, and Order (Board
Decision), on March 17, 1994, modifying certain conditions of the Commission
Permit.  On March 11, 1996, the Commission issued Land Use Permit Amendment
#3W0711-2 (Dash 2 Permit) (collectively, with the Commission Permit and Board
Permit, referred to as Permits) and its supporting Findings of Fact, Conclusions of
Law, and Order (Dash 2 Decision) authorizing continued operation of the Project at
truck trip rates established in the Board Permit for the 1995 operating season.  The
Project is located in the towns of Hartland and Hartford, Vermont.

On October 29, 2001, the Town of Hartford, Vermont (Hartford) filed a
revocation petition with the Board, requesting the Board to revoke the Permits
pursuant to 10 V.S.A. § 6090(c) and Environmental Board Rule (EBR) 38(A). 
Hartford claims that Twin State has violated the Permits by:  using significantly larger
trucks than are permitted; using heavy equipment such as loaders on South Main
Street; operating overloaded or uncovered trucks; failing to use the permitted wash
station to wash its trucks; exceeding permitted trucking hours; driving dump trucks
up onto residential sidewalks to allow other vehicles to pass in violation of safety
procedures; exceeding permitted noise levels by driving at excessive rates of speed,
using jake brakes in residential neighborhoods and failing to maintain mufflers; and
by failing to work with Hartford and neighbors to identify a way to decrease or
remove truck traffic on South Main Street/Connecticut River Road in Hartford to
present to the Commission.  Hartford also claims that Twin State has made a
material change to its permitted operation without a permit amendment, in violation
of EBR 34.
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On November 16, 2001 Maurice Doubleday notified the Board in writing that
he wished to participate as a party but would be unable to attend the prehearing
conference.  

On November 20, 2001, Board Chair Marcy Harding convened a prehearing
conference with the following participants:

Hartford, by Dan Hershenson, Esq., with Hunter Reiseberg
Twin State, by John Hansen, Esq., with Warren Ames and Stuart T. Close
Joe Alvin, and Edward and Cathy Willey, by Peter Flanagan, Esq. 
John Eliason
Rosemarie Henry

Each of the above-listed neighbors (Joe Alvin, Edward Willey, Cathy Willey, John
Eliason, and Rosemarie Henry) requested party status on the grounds that they had
been granted party status in the relevant permit proceedings.  It was noted that there
have been many address changes since the Dash 2 Permit was issued in 1996,
apparently due to the E-911 program, and that these changes have delayed the
notice from reaching potential parties in this case.  Mr. Flanagan stated that several
residents from around the project site intended to file a separate petition for
revocation, on substantially the same grounds as Hartford's petition.  The Chair
indicated, and the participants agreed, that consolidation would be appropriate if a
second revocation petition was filed.  The participants also agreed to file any such
petitions for revocation on or before December 7, 2001 to facilitate early
consolidation of the proceedings. 

On November 21, 2001, Chair Harding issued a Prehearing Conference
Report and Order (PCRO).  Among other things, the PCRO identified issues, and
granted party status to Joe Alvin, John Eliason, Edward and Cathy Willey,
Rosemarie Henry, and Maurice Doubleday, based on their party status before the
Commission on certain issues in relevant permit proceedings, and provided parties
with an opportunity to file objections to party status and other provisions of the
PCRO.

On December 7, 2001, the South End Alliance, Joe Alvin, Maurice
Doubleday, John Eliason, Rosemarie Henry, Virginia Jackson, Clayton Luce, Herbert
Smith, Cathy Willey, Edward Willey, and Scott Willey, (Neighbors) (together with
Hartford, Petitioners), filed a petition for revocation, based on substantially the same
grounds as Hartford's petition (together referred to herein as Petitions).

On December 21, 2001, Twin State filed a Motion to Dismiss both Petitions, a
Motion for a More Definite Statement, and objections to the PCRO. 

The Board deliberated on preliminary issues on January 16, 2002.
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On January 17, 2002, the Board issued a Memorandum of Decision (MOD) 
which consolidated the petitions, ruled on party status, denied Twin State's Motion to
Dismiss, Motion to Strike, Motion for a More Definite Statement, and objections to
the PCRO, and ordered the matter set for hearing.  In accordance with the MOD, the
Chair issued a Scheduling Order on the same date.

On March 25, 2002, Chair Harding convened a second prehearing
conference and deferred rulings on evidentiary objections and other preliminary
issues so they could be decided by the full Board.

On April 10, 2002, the Board convened a public hearing in this matter,
conducted a site visit, admitted exhibits, and heard testimony from the parties.  The
Board also heard oral argument on preliminary issues, then recessed to deliberate. 
The Board then ruled on preliminary issues and evidentiary objections.  The Board
took official notice of the Commission Permit, Board Permit, and Dash 2 Permit, and
corresponding findings, conclusions and exhibits; and provided the parties with an
opportunity to request additional hearing time it might need as a result of the Board’s
ruling on official notice.  No such request was filed.

The Board deliberated on April 10, May 15,  July 17, and August 14, 2002. 
Based upon a thorough review of the record, related argument, and the parties'
proposed findings of fact and conclusions of law, the Board declared the record
complete and adjourned.  The matter is now ready for final decision.

II.  ISSUES

1.  Whether the Permits or any of them should be revoked pursuant to
EBR 38(A) for any violation or violations, including:

a.  using significantly larger trucks than 10-wheel trucks, in violation
of Condition 1 of Land Use Permit #3W0711, which provides
that:

The project shall be completed as set forth in Findings of
Fact and Conclusions of Law #3W0711, in accordance
with the plans and exhibits stamped "Approved" and on
file with the District Environmental Commission, and in
accordance with the conditions of this permit.  No
changes shall be made in the project without the written
approval of the District Environmental Commission.

b. using heavy equipment such as loaders on South Main Street,
in violation of Condition 1 of Land Use Permit #3W0711, which
provides that:
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The project shall be completed as set forth in Findings of
Fact and Conclusions of Law #3W0711, in accordance
with the plans and exhibits stamped "Approved" and on
file with the District Environmental Commission, and in
accordance with the conditions of this permit.  No
changes shall be made in the project without the  written
approval of the District Environmental Commission. 

c. operating overloaded or uncovered trucks, in violation of
Condition 6 of Land Use Permit #3W0711, which provides that: 
"All trucks shall be loaded below the top of the container bed or
shall be covered."; 

d. failing to wash its trucks, in violation of Condition 7 of Land Use
Permit #3W0711, which provides that:    "All vehicles shall be
cleaned of surface dust and mud; the permittee shall ensure
that all reasonable precautions are taken to minimize the
amount of dust and debris contributed by the trucks to area
highways.";

e. exceeding permitted trucking hours, in violation of Condition 3(b)
of Land Use Permit #3W0711-EB, which provides that:  "Hauling
of materials shall only occur between the hours of 7:00 a.m. and
5:00 p.m., Mondays through Fridays, May 1st (or such later date
if road bans are lifted after May 1st) through December 24th."; 

f.  failing to follow recognized safety procedures and driving dump
trucks up onto residential sidewalks to allow other vehicles to
pass, in violation of Condition 8 of Land Use Permit #3W0711,
which provides that:  "The permittee shall ensure that all its
drivers are aware of the need for safe driving on the access
routes, and comply with the posted speed limits."; 

g. driving at excessive rates of speed, using jake brakes in
residential neighborhoods and failing to maintain mufflers,
resulting in decibel levels at nearby residences in excess of 100
dB(A), in violation of Condition 8 of Land Use Permit #3W0711,
which provides that:  "The permittee shall ensure that all its
drivers are aware of the need for safe driving on the access
routes, and comply with the posted speed limits."; or

h. failing to work with Petitioner and neighbors to identify a way to
decrease or remove truck traffic on South Main
Street/Connecticut River Road in Hartford to present to the
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Commission, in violation of the Commission's findings in Land
Use Permit #3W0711-2, which provide in relevant part that:

6.     The applicant intends to work with the parties to
achieve an acceptable solution and proposes to come
before us in a year to present this solution and any
associated permit condition changes agreed upon by the
parties.

2. Whether the Permits or any of them should be revoked pursuant to
EBR 38(A) for failure to obtain a permit amendment for a material or
substantial change to the permitted project, in violation of EBR 34.

3.  If the answer to #1 or #2 is in the affirmative, whether an opportunity to
cure the violation(s) should be provided pursuant to EBR 38(A)(3).

III.  FINDINGS OF FACT

To the extent that any proposed findings of fact are included within, they are
granted; otherwise, they are denied.  See Secretary, Agency of Natural Resources v.
Upper Valley Regional Landfill Corp., 167 Vt. 228, 241-242 (1997); Petition of Village
of Hardwick Electric Department, 143 Vt. 437, 445 (1983).  These findings are listed
by topic for organizational purposes only.  Findings of fact listed under one topic may
be relevant to more than one topic. 

General Findings

1. On January 19, 1993, the Commission issued the Commission Permit (Land
Use Permit #3W0711) to Twin State, specifically authorizing Twin State to
continue extracting sand and gravel, and to quarry and crush up to 122,500
cubic yards of rock per year, on a 412.7-acre tract of land owned by Twin
State in Hartford and Hartland, Vermont. 

2. The Commission Permit contains the following relevant permit conditions:

a. Commission Permit Condition 5 states that:  "No more than 180 one-
way trips (90 round trips) shall be contributed to area highways from
the project land during any one day.  The average number of one way
trips shall not exceed 169 trips per day for any two week period of
operation."

b. Commission Permit Condition 6 states that:  "All trucks shall be loaded
below the top of the container bed or shall be covered."

c. Commission Permit Condition 7 states that:  "All vehicles shall be
cleaned of surface dust and mud; the permittee shall ensure that all
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reasonable precautions are taken to minimize the amount of dust and
debris contributed by the trucks to area highways."

d. Commission Permit Condition 8 states that:  "The permittee shall
ensure that all its drivers are aware of the need for safe driving on the
access routes and comply with the posted speed limits."

e. Commission Permit Condition 10 states in part, that:  "Water spray,
filters and all proposed measures shall be used to control dust from
trucks, roads, equipment operation and blasting."

f. Commission Permit Condition 12 states in part, that:

At the end of three years from issuance of this
permit, the permittee, if it desires to increase the
truck trip rate, shall first submit an amendment
application.  The application will need to address
the results of monitoring traffic safety, noise, air
quality from truck fumes, and congestion.  The
application would also need to address the need
for cost-sharing in any required highway or
signalization improvements necessitated, in part,
by project impacts.  All other relevant criteria
should also be addressed.

g. Commission Permit Condition 1 provides in part that ”The project shall
be completed in accordance with the plans and exhibits stamped
‘Approved’ and on file with the District Environmental Commission."

h. Commission Permit Condition 1 further states, in part, that the project
shall be completed "as set forth in Findings of Fact and Conclusions of
Law #3W0711," and that "[n]o changes shall be made in the project
without the written approval of the District Environmental Commission."

3. The Commission Decision states, in relevant part, that:  "Hours for quarrying,
crushing, screening and trucking will be 7:00 a.m. to 5:00 p.m. Mondays
through Fridays, with additional hours for trucking and associated stockpile
excavation scheduled for 7:00 a.m. to noon Saturdays.”  

4. In the application for the Commission Permit, Executive Summary at Page
XII, Twin State wrote that:  “Material is hauled from the operation using
standard 10-wheel dump trucks.  The current level of truck traffic from the
operation has averaged about 100 round-trips (trips) per day over the last
several years . . . .” 

5. Twin State submitted a traffic impact analysis prepared by Resource Systems
Group of Norwich, Vermont, in support of its application for the Commission
Permit.  (Commission Application Exhibit 6, admitted on November 4, 1992.)  
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This report represents that the materials to be extracted from the Twin State
quarry are to be carried by "10 wheel gravel trucks."

6. On March 17, 1994, the Board, pursuant to an appeal initiated by both
Hartford and Twin State, issued the Board Permit and Board Decision
(#3W0711-EB).

7. The Board Permit contains the following relevant permit conditions: 

a. Board Permit Condition 5(b) states that:  “Hauling of materials shall
only occur between the hours of 7:00 a.m. and 5:00 p.m., Mondays
through Fridays . . . .”

b. Board Permit Condition 5(a) states that:  On the peak day, no more
than 316 one-way trips (158 round trips) shall be contributed to area
highways from the project.  The average number of one-way trips per
day for the following operation seasons shall not exceed the following
limits:

1993 Operation Season 169 one-way trips per day
1994 Operation Season 177 one-way trips per day
1995 Operation Season 184 one-way trips per day

c. Board Permit Condition 12 states that:

No later than December 24, 1994, if the Permittee
desires to maintain or increase truck traffic levels as
stated in Condition #5 above, beyond December 24,
1995, the Permittee shall apply for an amendment to this
permit.  If the Permittee fails to apply for such
amendment by March 5, 1996, the Permittee shall be
restricted in future operations to truck trip levels as
specified in Condition #5 of Land Use Permit #3W0711
issued on January 19, 1993 (maximums of 169 one-way
trips on the average day, 180 one-way trips on the peak
day).  Parties to these proceedings are pledged to a
continued effort to identify a way to significantly decrease
or remove truck traffic on South Main Street/Connecticut
River Road, that will allow the Permittee to continue to
remain competitive in its operations.  It will be their goal
to have agreed upon an acceptable solution by March 5,
1996.

8. The Board Decision and Permit were based, in part, upon a stipulation
entered into by and among Twin State, Hartford, and several other parties. 
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On page 12 of the Board Decision, the Board noted “that the Applicant’s
proposed amendments to the Permit result from a stipulation of many of the
parties and include a possible future review, under amended Condition #12,
of traffic impacts caused by the project’s operation.”

9. On March 11, 1996, the Commission issued the Dash 2 Permit and Dash 2
Decision (#3W0711-2), authorizing Twin State to continue operation of the
sand and gravel extraction project on its lands at the 1995 truck trip rate.  

10. Condition 5 of the Dash 2 Permit states that:  “This project is approved for an
average of 184 one-way trips per day with no more than 316 one-way trips on
the peak day.  Trip numbers shall be calculated in accordance with the terms
of the previous permits."

11. Condition No. 6 of the Dash 2 Permit states that "all conditions of Land Use
Permit #3W0711 and amendments shall remain in effect except as amended
herein."

12. The Dash 2 Permit and Dash 2 Decision were based on a stipulation by and
among Twin State and Hartford.  The Commission found, on page 3 of the
Dash 2 Decision, that:

At the hearing, the applicant announced an agreement
with the town planning commission and select board in
which the applicant would keep the truck trips at or below
the 1995 rate (184 one-way trips per day on average and
no more than 316 one-way trips on the peak day) for one
year while working with the parties as described in
amended condition 12 [from the Board Permit].  This
agreement was presented in the form of a Motion which
we decided to treat as a revision to the application.  No
one objected to this decision.

13. The Commission also found, at page 4 of the Dash 2 Decision, that:

The applicant intends to work with the parties to achieve
an acceptable solution and proposes to come before us
in a year to present this solution and any associated
permit condition changes agreed upon by the parties. 

14. Currently, it is necessary for trucks to use Connecticut River Road, South
Main Street, and other highways in the Town of Hartford to get to and from
the Project site.
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15. Twin State’s trucking route is as follows:  Loaded trucks leave the quarry and
travel along Connecticut River Road and South Main Street through White
River Junction, across the White River and Connecticut River, and proceed to
the Twin State plant in West Lebanon, New Hampshire.  The unloaded return
trip from West Lebanon is via Interstate 89, Route 5, Sykes Avenue, and
Mountain Avenue, and then proceeds south along South Main Street and
Connecticut River Road to the quarry.

16. This route is in the form of a loop so that loaded trucks use different highways
from those used by unloaded returning trucks for much of the run, except that
loaded and unloaded trucks use the same highway on South Main Street
south of Mountain Avenue and Connecticut River Road.

17. As a general practice, Twin State no longer sells product directly from the
quarry, so the majority of truck traffic from the Project uses the established
trucking route.  However, on occasion, purchasers have driven trucks to the
quarry, purchased products there, and driven the loaded trucks to places
other than the West Lebanon plant, using other roads. 

18. There are over 37 households within 25 feet of the Twin State truck route on
Connecticut River Road, and approximately 12 more households within 100
feet of the truck route on Mountain Avenue and South Main Street.  The
loaded trucks go through downtown White River Junction, in close proximity
to several businesses.

Ten-Wheel Truck Claim

19. Twin State represented in its application for the Commission Permit, and its
traffic study, Ex. H-7 in the Commission proceedings, that the Project would
use 10-wheel trucks.  

20. Since approximately 1995 or 1996, however, Twin State began using trucks
with 12 wheels, 14 wheels, and larger vehicles, to haul materials from the
Twin State quarry, in addition to 10-wheel trucks.  This is the approximate
timeframe during which tri-axle trucks first became available.

21. Many of the 12- and 14-wheel trucks used by Twin State for hauling, are 10-
wheel trucks with a third axle added.

22. Romano Trucking Company, Inc. is the primary hauler for Twin State. 
Romano Trucking Company has one 10-wheel truck and one 14-wheel truck. 
The rest, approximately 8 trucks, are 12-wheel, tri-axle trucks. 
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23. In Vermont, a loaded dual-axle, 10-wheel truck cannot exceed 60,000 pounds
in weight, and a loaded tri-axle, 12- or 14-wheel truck may not exceed 69,000
pounds in weight.

24. A 10-wheel truck carrying sand or gravel and observing the weight limit in
Vermont could carry a load of approximately 11 1/3 cubic yards; a 12- or 14-
wheel truck under the same conditions could carry a load of approximately 13
2/3 cubic yards.

25. Stone is slightly heavier than sand or gravel, about 1.6 tons per cubic yard as
opposed to 1.5 tons per cubic yard for sand and gravel; consequently, a load
of stone would be slightly smaller in volume than the same weight load of
sand or gravel. 

26. The more wheels and axles on a truck, the more weight the truck can carry. 
The 12 and 14-wheel trucks now utilized by Twin State to haul materials can
carry more sand and gravel than the 10-wheel vehicles which were previously
used and referenced in Twin State's earlier permit materials. 

27. There is no evidence that Twin State has exceeded excavation limits set in
the permit. 

28. The sand and gravel extraction portion of the operation appears to be a
preexisting development, although there is no evidence that a jurisdictional
opinion has been issued on this question.  The existing permits restrict truck
traffic for the entire quarry, including the sand and gravel portion of the
operation, but do not limit the extraction of sand and gravel. 

29. The heavier, loaded 12 to 14-wheel trucks require greater stopping distances.

30. Adding axles and wheels to the same size trucks causes no additional wear
and tear on the road.

31. The turning radius of a tri-axle truck with 12 or 14 wheels on the ground is the
same as that of a 10-wheel truck, although it is easier to steer a 10-wheeler,
or a 12 or 14-wheeler if the third axle is raised. 

32. Twin State trucks must negotiate the corner of Currier and Gates streets in
downtown White River Junction.  Both Gates street and Currier Street are
one-way streets.  The width of the roadway on Currier is 19 feet; Gates is 24
feet wide.  Tri-axle Twin State trucks have, on occasion, lifted the third axle to
negotiate this corner more easily.
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Heavy Equipment Claim

33. Twin State also uses a tri-axle tractor to haul sand, asphalt, and equipment. 
The tractor can pull either a dual-axle flatbed equipment trailer or a tri-axle
container trailer called a flow-boy. 

34. The combined tractor and flat bed/equipment trailer has 18 wheels, an overall
length of approximately 63 feet, and a wheel base of 50 feet.

35. The flow-boy has 22 wheels, is 55 feet in length, and has a wheel base of 47
feet. 

36. When loaded with the largest piece of equipment moved out of the facility, a
bulldozer, the scale weight for the tractor, trailer and bulldozer is in the vicinity
of 66,000 to 70,000 pounds. 

37. The flow-boy is used principally for hauling asphalt in the black top operation
of Twin State's affiliated company in West Lebanon, which is not part of the
permitted project.

38. The flow-boy is also used, on occasion, to haul sand from the quarry to the
yard in West Lebanon. 

39. When the flow-boy is used to haul sand, it follows the same truck route
between Hartford and Lebanon as the other trucks hauling for Twin State.  

Uncovered and Overloaded Trucks Claim

40. The Romano Trucking Company trucks and the trucks of the independent
haulers under contract with Twin State are equipped with electrically
controlled covers which are operated by the drivers from the cabs of their
trucks.  The Twin State flow-boy is also equipped with an electrically
controlled cover.

41. Signage along the on-site road leading to the entrance/exit onto Connecticut
River Road mandates that drivers cover their loads before leaving the yard.  

42. To enable drivers without electrically controlled covers to cover their loads
before leaving the yard, Twin State installed a covering rack or station which
is depicted in the photograph marked as Exhibit H-16.  The manual covering
station is very rusty.  Because all of the trucks involved in contract hauling for
Twin State have electrically controlled covers, the covering station has had
very little use in recent years. 
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43. Twin State has general rules prohibiting trucks leaving the quarry in an
uncovered manner, but does not monitor trucks as they leave the quarry site. 

Unwashed Trucks Claim

44. There is no wash station at the Twin State quarry.  What Petitioners originally
claimed to be a wash station is the station for manually covering trucks
described above.  There is no indication that trucks are washed on the Project
site.  Twin State trucks are generally washed once a week at the West
Lebanon plant or elsewhere. 

45. On the Hartland/Hartford site, the exit roadway from where the trucks are
loaded to the exit entrance onto Connecticut River Road is approximately
3,400 feet in length, 900 feet of which is paved roadway, and the balance of
which is recycled asphalt. 

46. There are areas of roadway along the routes traveled between the
Hartland/Hartford facility and West Lebanon that are covered with silt from
poor drainage and erosion from steep banks and driveways; trucks and
passenger vehicles traveling through these areas at even 25 miles per hour
will kick up some of this dust and debris that is already on the roadway
surface. 

Hours of Trucking Claim

47. Trucking activities occur at the Project site as early as 5:30 a.m. and the
larger unloaded dump trucks begin arriving at the quarry from between 6:30
to 7:00 a.m. 

48. Trucks have been driven to the Project site before 7:00 a.m.  Generally, a fuel
truck arrives the earliest, between 5:30 a.m. and 6:30 a.m., and empty
hauling trucks begin arriving between 6:30 a.m. and 7:00 a.m.

49. Material is not hauled from the site before 7:00 a.m. or after 5:00 p.m.  

Driving onto Sidewalks/Unsafe Driving Claim

50. Every year Twin State holds a meeting for drivers to review all of the safety
rules, permit requirements applicable to hauling, and Twin State's own
requirements and expectations. 

51. Because there are some narrow areas of roadway on the trucking route, there
are times when a driver will pull off the road and onto a sidewalk to allow
another large vehicle to pass. 
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Speeding and Jake Brakes Claim

52. Posted speed limits between the Hartland/Hartford facility and West Lebanon
are 25 miles per hour. 

53. Drivers who haul material for Twin State are instructed not to exceed the
speed limits. 

54. No driver hauling material for Twin State is known to have been cited or
ticketed for speeding or for any other driving violation.   

55. Twin State discourages drivers from using jake brakes unless necessary, and
encourages drivers to avoid using them whenever possible in the downtown
and residential areas. 

56. A driver hauling for Twin State was fired in the year 2001 for excessive and
unwarranted use of his jake brakes.

57. A Twin State truck was driven with a broken muffler at one time, but the
broken muffler was repaired within a reasonable time.

Failure to Report to Commission Claim

58. Twin State and other parties, including the Town of Hartford, agreed to work
together to identify a way to significantly decrease or remove truck traffic on
South Main Street and Connecticut River Road, in a manner which would
permit Twin State to remain competitive in its operations.

59. Beginning in 1993 Twin State was an active member of a study committee
composed of area representatives of the Town of Hartford, South Main Street
residents, and Twin State.  Shortly thereafter, the Greater Upper Valley Solid
Waste Management District joined the study committee, which was called the
Twin State Study Committee. 

60. The Twin State Study Committee reviewed a study entitled the "White River
Junction Transportation Study,” dated May 10, 1994 and prepared by
Alexander  M. Churchill Associates and Horner & Cantor Associates for the
Upper Valley Lake Sunapee Regional Planning Commission (the Churchill
Report). 

61. The Churchill Report considered a number of alternatives to solve the so-
called “South End Issue," and settled upon two primary recommendations: 
improve South Main Street and pursue the construction of an access road. 
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62. The Twin State Study Committee agreed on a proposed solution to the South
End problem, consisting of a rail spur and a new access road, and submitted
that proposal to the Hartford Selectboard in December 1996.

63. On January 7, 1997 the proposal was unanimously accepted by the Hartford
Selectboard.  The Selectboard also made a commitment to provide a right-of-
way through town property, if needed, for the access road.

64. Twin State did not report back to the Commission on or before March 11,
1997 with this proposed solution, and did not request a permit amendment
seeking an extension of the March 11, 1997 deadline.

65. The Twin State Study Committee’s proposal for a new access road was
based on the recommendations made in the Churchill Report. 

66. As originally proposed, the access road, which would connect Connecticut
River Road and Route 5, would require a bridge or underpass to cross
Interstate 91.   

67. The access road as originally proposed would serve both the quarry and the
landfill proposed to be developed by the Greater Upper Valley Solid Waste
Management District. 

68. As originally proposed, the access road would be a public road and pass
through property owned by the Town of Hartford upon which there is an
unused town roadbed, and would require rights of way for the road across
Twin State land.   

69. In 1993, the estimated cost of the access road including a bridge across
Interstate 91 was $2.7 million.  

70. Subsequently, the proposed easement over the town land was withdrawn by
the Town of Hartford, funding for the access road was not obtained, and the
access road project lost its momentum. 

71. In December, 1997 the Solid Waste District sought Act 250 approval for its
landfill with a proposal to use South Main Street/Connecticut River Road as a
means of access.  The Commission denied the Solid Waste District's
application.  

72. While the Solid Waste District's Act 250 application was under appeal, Twin
State purchased a tract of land between Route 5 and the westerly side of
Interstate 91 opposite the quarry site for $563,000.
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73. The road as contemplated by Twin State would bridge over the interstate
highway and would provide access to the Solid Waste District's landfill area.  

74. Zoning approval for these plans was obtained in September 2000. 

75. Exhibit T6 shows the plan for the new road proposed by Twin State.  

76. The other recommendation of the Twin State Study Committee, construction
of a rail spur or rail siding, initially was not practical because the tracks on the
New Hampshire side were owned and controlled by Guilford Transportation, a
company that was unwilling to provide the service. 

77. Since then, the State of New Hampshire purchased the rights of Guilford
Transportation and made improvements to the track, at which time the rail
spur became a more viable option for Twin State. 

78. Twin State applied for and obtained local approval to construct the siding in
2001, but the approval was appealed to Environmental Court. 

79. Twin State is pursuing an alternative railroad siding within the area of the
sand and gravel pit itself. 

80. The new proposed railroad siding is shown on Exhibit T7.

81. Installation of a rail siding in that location will require the relocation of a
significant amount of sand and gravel. 

82. The rail siding is not expected to eliminate Twin State’s need to continue
hauling at least some material by truck, whether over a new access road or
other road. 

IV.  CONCLUSIONS OF LAW

A. Revocation and Burden of Proof

“A permit may be revoked by the board in the event of violation of any
conditions attached to any permit or the terms of any application, or violation of any
rules of the board.”  10 V.S.A. § 6090(c).  The corresponding Board rule provides in
part that:   “The board may after providing an opportunity for a hearing revoke a
permit if it finds that: . . . the applicant or successor in interest has violated the terms
of the permit or any permit condition, the approved terms of the application, or the
rules of the board.”   EBR 38(A)(2)(b).  Petitioners claim that Twin State has violated
its permits, and violated Board rules by failing to apply for permit amendments.  
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Petitioners, as the parties seeking revocation, bear the burden of proof.  Re: 
Vermont R.S.A. Limited Partnership, #3W0738-4-EB (Revocation)(Aug. 21, 1998);
Re: Roger V. and Beverly Potwin, #3W0587-1-EB (Revocation), Findings of Fact, 
Conclusions of Law, and Order at 14 (July 15, 1997); Re: Lawrence White,
#1R0391- EB, #1R0391-3-EB, #1R0391-4-EB, #1R0391-5-EB, #1R0391-5A-EB,
#1R0391-6-EB (Revocation) and #1R0391-7-EB (Interlocutory) at 14 (Sept. 17,
1996); Re: Putney Paper Co., Inc., #2W0436-6-EB, Findings of Fact, Conclusions of
Law, and Dismissal Order (Altered) at 12-13 (June 30, 1995); see also, Re: Jeffrey
and Nancy Houghton, #2W0659-EB (Revocation) Order at 2 (Mar. 9, 1999).  The
Board is reluctant to revoke a permit when doubtful or uncertain about the grounds
for revocation.  Potwin, Findings, Conclusions and Order at 14; Re:  Stokes
Communications Corp., #3R0703-EB (Amendment Application Revocation)
Memorandum of Decision at 9 (Mar. 20, 1996).

B.  Alleged Violations 

As set forth in greater detail in Section II, Issues, above, Petitioners allege
that Twin State is responsible for several permit violations: 

1. using significantly larger and heavier trucks than are permitted; 
2. using heavy equipment such as loaders on South Main Street without

a permit; 
3. operating uncovered and overloaded trucks;
4. failing to wash its trucks; 
5. exceeding permitted trucking hours; 
6. driving trucks up onto residential sidewalks to allow other vehicles to

pass, in violation of safety procedures; 
7. exceeding permitted noise levels and violating safety procedures by

driving at excessive rates of speed, using jake brakes in residential
neighborhoods and failing to maintain mufflers; and 

8. failing to report back to the Commission with a recommendation to
decrease or remove truck traffic on South Main Street/Connecticut
River Road in Hartford.

Petitioners also claim, as a separate basis for revocation, that Twin State
made a “material or substantial change to the permitted project” without obtaining a
permit amendment, in violation of EBR 34(A).  Violation of Board rules can justify
permit revocation, EBR 38, and there is no question that Twin State has not sought
a permit amendment for each instance of alleged conduct listed above.  The issue is
whether the alleged conduct or omission occurred, and if so, whether it constitutes a
material or substantial change such that a permit amendment is required.  See EBR
34(A).
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 Material Change

A material change is “any alteration to a project which has a significant impact
on any finding, conclusion, term or condition of the project’s permit and which affects
one or more values sought to be protected by the Act.”  EBR 2(P).  

A determination of whether an activity is a "material change" involves a two-
step analysis:  First, the Board must determine whether a physical change or a
change in use has occurred or will occur.  Second, if there is a change, the Board
must determine whether the alteration has a significant impact on any finding,
conclusion, term, or condition of the permit and whether the alteration affects one or
more of the values protected by Act 250.  Re: Hiddenwood Subdivision, Declaratory
Ruling #378, Findings of Fact, Conclusions of Law, and Order at 7 (Jan.12,
2000)(citing Re:  Vermont Institute of Natural Science, Declaratory Ruling #352,
Findings of Fact, Conclusions of Law, and Order at 26 (Feb. 11, 1999); Re: 
Sugarbush Resort Holdings, Inc., Declaratory Ruling #328, Findings of Fact,
Conclusions of Law, and Order (Feb. 27, 1997); Re: David Enman, Declaratory
Ruling #326, Findings of Fact, Conclusions of Law, and Order (Dec. 23, 1996); Re:
Mount Mansfield Co., Inc., Declaratory Ruling #296, Findings of Fact, Conclusions of
Law, and Order (July 22, 1992); In re Greg Gallagher, 150 Vt. 50, 51 (1998)).

Substantial Change

EBR 2(G) defines a "substantial change" as "any change in a development or
subdivision which may result in significant impact with respect to any of the criteria
specified in 10 V.S.A. §6086(a)(1) through (10)."  

A determination of whether there has been a "substantial change" involves a
two-step process:  First, there must be a cognizable change to the permitted project.
 Second, the change must have the potential for significant impact under one or
more of the ten Act 250 criteria.  Re:  Stonybrook Condominium Owners Ass’n,
Declaratory Ruling #385, Findings of Fact, Conclusions of Law, and Order at 9 (May
18, 2001)(citing Re: Hiddenwood Subdivision, Findings of Fact, Conclusions of Law,
and Order at 9 (Jan. 12, 2000)).  

In considering the issue of substantial change, the Board has stated that:

the appropriate consideration is whether the potential for
significant impact is raised.  This consideration does not
require an in-depth review of possible impacts, but simply
a determination that significant impacts may occur.

     
Stonybrook, Findings, Conclusions and Order at 9 (quoting Re: Village of Ludlow,
Declaratory Ruling #212, Findings of Fact, Conclusions of Law, and Order at 9 (Dec.
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29, 1989)(substantial change to an existing sewage treatment plant found where
new parts were added and others were replaced with parts that were physically
different because additional traffic and noise impacted Criteria 1(air), 5(traffic), and
8(aesthetics)(quoting Re: City of Montpelier, Declaratory Ruling #190, Findings of
Fact, Conclusions of Law, and Order at 7 (Sept. 6, 1988)) and citing Re: Taft
Corners Associates, Inc., #4C0696-11-EB (Remand), Findings of Fact, Conclusions
of Law, and Order (Revised) (May 5, 1995)(substantial change found where
increase in size of project involving retail and warehouse buildings would have a
potential for significant impact on Criterion 10); In re Barlow, 160 Vt. 513, 521-22
(1993)(upholding validity of EBR 2(G) by finding that an impact can be potential as
long as it may be significant and affirming Board determination that an increase in
the extraction rate and frequency of use of a gravel pit was a substantial change)).

Material change involves a physical change with significant impact on any
finding, conclusion, term, or condition of the permit, which in turn has an impact on
an Act 250 criterion, whereas substantial change involves a potential for significant
impacts on an Act 250 criterion.  

The Board will address each alleged permit violation, including the material or
substantial change question for each.  The Board is unanimous in concluding that
there are insufficient grounds for revocation with respect to six alleged violations. 
These are discussed first.  The Board is also unanimous in concluding that one
alleged violation supports revocation.  This is discussed second.  The Board has
split on whether the other alleged violation supports revocation, and this is discussed
last.

1.  Alleged Violations which do not Support Revocation 

a.  using significantly larger trucks than 10-wheel trucks, in
violation of Condition 1 of the Commission Permit.

In its application for the Commission Permit, and in a traffic study submitted
with the application, Twin State represented that the Project would use 10-wheel
gravel trucks.  It is uncontroverted that Twin State now uses 12-wheel trucks, in
addition to some 14-wheel trucks and some 10-wheel trucks. 

The permit condition in question, Condition 1 of the Commission Permit, 
provides:

The project shall be completed as set forth in Findings of Fact and
Conclusions of Law #3W0711, in accordance with the plans and exhibits
stamped "Approved" and on file with the District Environmental Commission,
and in accordance with the conditions of this permit.  No changes shall be
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made in the project without the written approval of the District Environmental
Commission.

Twin State correctly points out that there is no provision in either the
Commission Permit or the Commission Decision which expressly mandates the use
of 10-wheel trucks.  However, Twin State represented that the Project would use 10-
wheel trucks in its application for the Commission Permit.  Also, the traffic study
Twin State submitted in support of its application, Ex. H-7 in the Commission
proceedings, was expressly based on the assumption that the Project would use 10-
wheel trucks.  The application and traffic study are incorporated into Condition 1 of
the Commission Permit, which is quoted above.  Findings of fact and admitted or
approved exhibits are binding permit conditions, particularly where expressly
incorporated by permit condition.  See, Vermont R.S.A. Limited Partnership,
#3W0738-4-EB (Revocation), Findings of Fact, Conclusions of Law, and Order (Aug.
21, 1998); In re Denio, 158 Vt. 230, 241 (1992); see also Re: J.P. Carrara & Sons,
Inc., Land Use Permit #1R0589-EB (Revocation), Findings of Fact, Conclusions of
Law, and Order at 12 (May 13, 1992).  Therefore, this representation is enforceable
as a permit condition unless it is immaterial.  See, Re:  Richard Bouffard, #4C0647-
6-EB, Findings of Fact, Conclusions of Law, and Order at 7 (Oct. 23, 2000); see
also, In Re Denio, 158 Vt. 230, 234 (1992).  In Bouffard, the Board stated that,
“[i]ndeed, a Commission and the parties have the right to rely on the material
information provided by an applicant.”  Bouffard, Findings, Conclusions and Order at
7 (citing Re: The Stratton Corporation, supra at 18-19; Re: Crushed Rock, Inc.,
#1R0489-EB and #1R0489-1-EB (Revocation), Findings of Fact, Conclusions of
Law, and Order at 10-12 (Oct. 17, 1986), vacated and remanded on other grounds,
In re Crushed Rock, Inc., 150 Vt. 613 (1988)).

Most of the 12- and 14-wheel trucks currently in use by Twin State are not
significantly larger than the 10-wheel trucks contemplated in the Commission Permit.
Petitioners argue that Twin State has been using the 12- and 14-wheel trucks to haul
more material without amending its truck trip limits.  It is true that a tri-axle truck can
carry more sand or gravel than a 10-wheel truck, but truck weight is not limited by
the Commission Permit, and there is no indication in the record that Twin State is
exceeding applicable extraction limits.  Moreover, there was little if any evidence on
the impact of heavier trucks.  In fact, the Board finds that adding axles and wheels to
the same size trucks causes no additional wear and tear on the road.  

In sum, the Board is not persuaded that the addition of an axle and wheels to
the 10-wheel trucks has any potential for significant impact.  In this case the
representations Twin State made to the Commission in 1992 that it would use 10-
wheel trucks are not material to the Project’s compliance with Act 250.  Based on the
facts in this case, Twin State’s use of 12- and 14-wheel trucks does not violate
Condition 1 of the Commission Permit, and does not constitute a material or
substantial change requiring a permit amendment. 
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b.  operating overloaded or uncovered trucks, in violation of
Condition 6 of Land Use Permit #3W0711, which provides
that:  "All trucks shall be loaded below the top of the
container bed or shall be covered."

The Commission Permit expressly requires that trucks be covered unless
loaded below the top of the container bed.  This condition helps keep sand and
gravel in the trucks and off the area’s roads, sidewalks and homes.  Twin State
points out that it requires that all trucks be covered, and has a policy and signs
posted to that effect, and that most trucks have electric, non-manual covers.  The
Board is not persuaded that Twin State has failed to cover its trucks when they are
loaded above the top of the container bed.  There is insufficient evidence to show a
permit violation or a substantial or material change made without a permit
amendment, in violation of EBR 34(A). 

c. failing to wash its trucks, in violation of Condition 7 of Land
Use Permit #3W0711, which provides that:  "All vehicles
shall be cleaned of surface dust and mud; the permittee
shall ensure that all reasonable precautions are taken to
minimize the amount of dust and debris contributed by the
trucks to area highways."

Petitioners claim that the Twin State trucks are so dirty that they increase the
amount of dirt and dust in the area along the truck route.  Twin State counters that
its truckers wash their vehicles every week, and that the dirt on the streets is there
because of soil erosion and a lack of adequate street cleaning by the Town of
Hartford.  It is clear that there is a significant amount of soil erosion along
Connecticut River Road which contributes to the dirty street conditions.  The Board
is not persuaded that Twin State has violated Condition 7of the Commission Permit.

Condition 7 requires in relevant part that vehicles be cleaned of surface dust
and mud, and that Twin State take all reasonable precautions to minimize the
amount of dust and debris contributed to area roads by its trucks.  Originally,
Petitioners claimed that there is an unused truck wash station on the Twin State
Project site, as pictured in Ex. H-16, and argued that Twin State’s failure to use that
station violates Condition 7 of the Commission Permit.  Twin State counters, and the
Board finds, that the photo is of a platform for covering trucks manually, not a wash
station, and that it is not used because the trucks covers are electric rather than
manual.  Moreover, the trucks pictured in photographs submitted by Petitioners are
not dirty.  Petitioners have failed to demonstrate that Twin State has not taken “all
reasonable precautions  . . . to minimize the amount of dust and debris contributed
by the trucks to area highways.”  Accordingly, there is no permit violation, and no
substantial or material change requiring an amendment on this claim.
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d. exceeding permitted trucking hours, in violation of
Condition 3(b) of Land Use Permit #3W0711-EB, which
provides that:  "Hauling of materials shall only occur
between the hours of 7:00 a.m. and 5:00 p.m., Mondays
through Fridays, May 1st (or such later date if road bans are
lifted after May 1st) through December 24th." 

Petitioners claim that trucks head into the Twin State site earlier than 7:00
a.m., and that this violates Condition 3(b) of the Board Permit.  Twin State counters
that the trucks do not haul before 7:00 a.m. and argues that, as long as there is no
hauling before 7:00 a.m., there is no violation.  The Board finds that trucks do, in
fact, drive to the Project site before 7:00 a.m.  However, Condition 3(b) of the Board
Permit limits only hours of hauling.  Whether this condition is adequate to mitigate
impacts on the surrounding neighborhood is not before the Board, although the
Commission has continuing jurisdiction to reexamine such issues in the future.  The
only issue in this revocation proceeding is whether Twin State has violated Condition
3(b) or Board rules, and the Board concludes that it has not.  There is no permit
violation to support revocation, and no substantial or material change to the
permitted project.

e. failing to follow recognized safety procedures and driving
dump trucks up onto residential sidewalks to allow other
vehicles to pass, in violation of Condition 8 of Land Use
Permit #3W0711, which provides that:  "The permittee shall
ensure that all its drivers are aware of the need for safe
driving on the access routes, and comply with the posted
speed limits." 

Petitioners’ witnesses testify that Twin State trucks drive onto sidewalks to
allow oncoming trucks to pass on South Main Street, and that they drive onto the
sidewalk at the corner of Currier and Gates Streets.  Twin State concedes that its
trucks may, on occasion, pull off the road and onto a sidewalk to allow another truck
or bus to pass in the oncoming lane.  Petitioners allege that this violates Condition 8
of the Commission Permit.

Even if Twin State’s trucks drive up onto sidewalks, it does not necessarily
mean that Twin State has failed to “ensure that all its drivers are aware of the need
for safe driving on the access routes,” as required by Condition 8 of the Commission
Permit.  With regard to Condition 1, the Commission found that:

Each truck is about nine feet wide.  South Main Street is 18 to 20 feet wide. 
Passing trucks need to pull over or go slightly off the road.  The present
morning peak hour of 28 trucks exacerbates current highway use conditions
but not to the extent where unsafe conditions have been documented.
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Commission Decision at 8.  Since the Commission found that passing trucks may
need to go off the road in issuing the Commission Permit, it appears that doing so is
neither a permit violation nor a material or substantial change requiring a permit
amendment.  

With respect to Condition 8, the question is whether Twin State has ensured
that its drivers are aware of the need for safe driving on the access routes.  The
Board concludes that it has.  Twin State provides its truck drivers with safety training
on an annual basis, and there is no evidence that any Twin State driver is ignorant of
the need for cautious and safe driving on the access routes.  Again, whether
Condition 8 is adequate to mitigate impacts under current conditions is not before
the Board, although it may be considered by the Commission in the future.

Accordingly, there is no permit violation, and no violation of Board rules for
any failure to obtain a permit amendment. 

f.  driving at excessive rates of speed, using jake brakes in
residential neighborhoods and failing to maintain mufflers,
resulting in decibel levels at nearby residences in excess of
100 dB(A), in violation of Condition 8 of Land Use Permit
#3W0711, which provides that:  "The permittee shall ensure
that all its drivers are aware of the need for safe driving on
the access routes, and comply with the posted speed
limits."

In this claim, Petitioners allege several instances and types of conduct, and
claim that each violates Condition 8 of the Commission Permit.  Each shall be
considered in turn. 

Petitioners claim that Twin State trucks exceed the 25 mile-per-hour speed
limit.  Speeding is a legitimate basis for finding a violation of Condition 8.  Twin
State’s truck drivers testify that the speed limit is observed, and there is no record of
speeding tickets being issued to Twin State’s drivers.  The Board declines to find
that Twin State has failed to ensure that all of its drivers comply with the posted
speed limit.  

The Board finds that Twin State drivers have used jake brakes in the
residential and downtown areas of the truck route, but that there has been no failure
to maintain truck mufflers.  In any event, excessive use of jake brakes and failure to
maintain mufflers do not relate to safe driving, as much as they relate to noise. 
Noise, especially the use of jake brakes, appears to be a major problem from the
neighboring witnesses’ perspective.  However, noise is not regulated by Condition 8
or any other permit provision.  
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In fact, in the Commission Decision the Commission acknowledges that the
trucks would contribute noise (Commission Decision at 5), and finds that:  “The
loaded trucks have to brake on the hills, making loud noises.”  (Commission
Decision at 8.)  The Commission also notes, in its Criterion 8 discussion, that, “Our
ability to condition the permit described under Criterion 5 (traffic) will ensure an
undue adverse aesthetic impact does not result from the project’s truck traffic.” 
(Commission Decision at 11.)  While noise may be a legitimate issue for the
Commission to consider should it reexamine traffic-related issues in the future, it
cannot be addressed through this revocation proceeding.

The use of jake brakes is not a permit violation, and is not a substantial or
material change requiring a permit amendment.

2.  Failure to report back to the Commission by March 1997 (Issue
1(h), above).

Petitioners argue that Twin State promised several times to work together to
find a way to reduce or eliminate the truck traffic in this residential area, and that it
has failed to do so.  As an active member of the Twin State Study Committee, Twin
State did work with the parties to find an acceptable approach to the truck traffic
problem.  In fact, the Twin State Study Committee reached an agreement on a
proposed solution, consisting of a rail spur and a new access road, and submitted
that proposal to the Hartford Select Board in December 1996.  However, Twin State
failed to report back to the Commission by March 11, 1997, as required by the Dash
2 Permit and Dash 2 Decision.

Twin State argues that it did not report back to the Commission in March
1997 because there was no viable solution to report.  However, the evidence is clear
that the Twin State Study Committee had reached agreement as early as December
1996.  The Board acknowledges that funding for this proposed solution had not been
agreed upon or obtained, and that the Town of Hartford withdrew its offer of the
easement contemplated in the original proposal for an access road.  However, the
Commission relied on Twin State’s representation that Twin State would return to
the Commission within a year, in authorizing Twin State to continue operating at
1995 truck trip levels, and the parties relied on this representation as well.  

The permits and decisions clearly contemplate an amendment proposal to
minimize truck traffic on Connecticut River Road and South Main Street to the
greatest extent practicable, and with the earliest practicable effect.  Even if there
were no proposal by March 1997, Twin State was obligated to report back to the
Commission in accordance with the Dash 2 Permit, if only to seek a permit
amendment extending the reporting deadline or to offer an interim solution. 
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1

This condition of the Board Permit superseded Condition 12 of the Commission
Permit, which provided that an amendment application to increase truck trip rates
could be submitted after three years.  The condition further required that the
amendment application address “the results of monitoring traffic safety, noise, air
quality from truck fumes, and congestion,” as well as “the need for cost-sharing in
any required highway or signalization improvements necessitated, in part, by project
impact,” and all other relevant criteria.

The Dash 2 Permit incorporates the Dash 2 Decision, in which the
Commission found that:  

6.     The applicant intends to work with the parties to achieve an
acceptable solution and proposes to come before us in a year to
present this solution and any associated permit condition changes
agreed upon by the parties.

Dash 2 Decision at 3.  This finding refers back to Condition 5 of the Board Permit,
which provides in relevant part that:  

Parties to these proceedings are pledged to a continued effort to
identify a way to significantly decrease or remove truck traffic on South
Main Street/Connecticut River Road that will allow the Permittee to
continue to remain competitive in its operations.  It will be their goal to
have agreed upon an acceptable solution by March 5, 1996.

Board Permit, Condition 5 (quoted in Dash 2 Decision at 3).1 

Therefore, the "solution" Twin State was required to present to the
Commission by March 11, 1997 is "a way to significantly decrease or remove truck
traffic on South Main Street/Connecticut River Road that will allow the Permittee
[Twin State] to continue to remain competitive in its operations," as stated in
Condition 5 of the Board Permit. 

The permits and decisions clearly contemplate an amendment proposal to
minimize truck traffic on Connecticut River Road and South Main Street to the
greatest extent practicable, and with the earliest practicable effect after March 1997,
but the Dash 2 Permit first requires that Twin State report back with a solution.  By
failing to do so, Twin State violated the Dash 2 Permit, the Board Permit, and the
Commission Permit.  The Board is not persuaded, however, that Twin State violated
EBR 34.

3.  Other Alleged Violations - Concurrence of a Majority of
Board Required for Action
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There is one alleged violation remaining:  using heavy equipment such as
loaders and the flow-boy on South Main Street without a permit.  On this claim, four
members of the Board would find that failure to obtain a permit amendment
authorizing use of such heavy equipment violates EBR 34, and three would find no
violation.  As set forth below, while four members is a majority of the Board presiding
on this case, this is an insufficient number of votes for revocation.

The concurrence of a majority of the full Board is required to conduct
business.  When "joint authority is given to three or more, the concurrence of a
majority of such number shall be sufficient and shall be required in its exercise."  1
V.S.A. § 172.  Case law interpreting this statute indicates that the legislature
intended to reject the "majority of a quorum" rule in favor of a majority of the whole
board rule.  See, In re Reynolds, 170 Vt. 352 (2000); In re Newton Enterprises, 167
Vt. 459 (1998).  This is consistent with the applicable Board rule, which provides
that:  "a quorum of the board to conduct business, including holding a hearing, shall
consist of more than half of its members, but in no event less than four members." 
EBR 18(A). 

Although seven members participated in this case, there are nine members
on the full Board, 10 V.S.A. § 6021(a), and due to a vacancy, there were eight
members at the time of the hearing.  Therefore, five votes are required to revoke
Twin State’s permits.

With respect to the violations alleged in the Petitions, the Board is unanimous
in finding one violation, concluding that certain other alleged violations did not occur,
and has split on the remaining alleged violation:  using heavy equipment such as
loaders on South Main Street without a permit.  Therefore, the Board’s decision to
revoke is based solely upon the violation which five or more members of the Board
conclude has occurred:  Twin State’s failure to report back to the Commission.  

D.  Opportunity to Cure

Where the Board determines that a violation exists, it must give the permittee
a reasonable opportunity to correct the violation before revocation takes effect,
unless it finds "a clear threat of irreparable harm to public health, safety, or general
welfare or to the environment by reason of the violation." EBR 38(A)(3). "In the case
where a permit holder is responsible for repeated violations, [however,] the [B]oard
may revoke a permit without offering the opportunity to correct a violation." Id.  
Therefore, a permittee is entitled to an opportunity to cure unless (i) there is a clear
threat of irreparable harm to public health, safety, or general welfare or to the
environment; or (ii) the permittee is responsible for repeated violations.  The Board
concludes that the violation in this case poses no threat of irreparable harm to public
health, safety, or general welfare, or to the environment.  Thus, the question is
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whether Twin State is responsible for repeated violations such that the opportunity to
cure should be denied.  

In considering whether to deny an opportunity to cure, the Board conducts
both a qualitative and quantitative review of past violations.  Re:  H.A. Manosh, Inc.,
#5L1290-EB (Revocation), Findings of Fact, Conclusions of Law, and Order at 24
(Feb. 3, 1999).  The Board is not persuaded that Twin State’s failure to report to the
Commission on or before March 11, 1997 constitutes a repeated violation.  Cf., Re: 
Felix Callan, #5W1056-EB (Revocation), Findings of Fact, Conclusions of Law, and
Order at 6 (Jun. 2, 1992)(repeated violations which show substantial disregard of
permit conditions warrant immediate revocation).  Twin State is entitled to an
opportunity to cure this violation.

The Board must next fashion an appropriate cure.  Board Rule 38 provides
that, after stating the nature of the violation, the Board must state “the steps
necessary for its correction or elimination.  These terms may include conditions,
including the posting of a bond or payments to an escrow account, to assure
compliance with the Board's order.”  EBR 38(A)(3).  Factors relevant to determining
an appropriate remedy include:

a.  Whether the permittee is knowledgeable about the Act 250 process;
b. Whether the violations were substantial, and how long they continued;
c. Whether the violations caused or had the potential to cause significant

harm in terms of damage to structures, the environment, and public
facilities, as well as to disrupt the life of the community;

d. Whether the permittee benefitted financially from the violations; and
e. Whether the violations continued, even after neighbors and the town

protested, until legal proceedings were formally commenced before the
Board and in the courts.

Re: Crushed Rock, Inc., #1R0489-EB & #1R0489-1-EB (Revocation), Findings of
Fact, Conclusions of Law, and Order, at 10 (Sept. 23, 1986), vacated and remanded
on other grounds, In re Crushed Rock, Inc., 150 Vt. 613 (1988). 

In this case, the permittee is relatively knowledgeable about the Act 250
process, having been through it on several occasions, and the violation in question
has continued for several years.  The impact of Twin State’s truck traffic on the
residential neighborhood and downtown White River Junction has been, without a
doubt, disruptive to the community.  Twin State’s failure to report back to the
Commission in a timely manner has undoubtedly prolonged this disruption, but it is
not clear for how long.  It is also possible that the delay in reporting to the
Commission conferred some financial benefit to Twin State by allowing it to maintain
truck trip levels without further review by the Commission, but the Board has no
evidence of the amount of any such benefit.  Also, there is no evidence that
neighbors complained in the past about Twin State’s failure to report, although they
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It is clear from the Dash 2 Permit and prior permits that the Commission retained
continuing jurisdiction to reexamine truck traffic and related issues when Twin State
reported back, so this is not a case in which Stowe Club Highlands  would pose any
obstacle to amending the permit.  See, In re Stowe Club Highlands, 166 Vt. 33
(1996)(merits of amendment application will only be considered if flexibility
outweighs finality).  

did complain about some of the other types of conduct alleged in the Petitions. 
There is no indication that posting of a bond or establishment of an escrow account
would be appropriate in this case.  Consideration of the above-listed factors does not
indicate that anything beyond strict compliance with the permit requirements is
warranted.

The crux of the problem in this case is the truck traffic in the residential and
downtown neighborhoods, and Twin State’s failure to implement a long-term solution
to reduce or eliminate that traffic.  Twin State has been pursuing local permits for an
access road and rail siding, and will also need to obtain an amendment to its Act 250
permit.  However, while the Commission will ultimately need to revisit the merits of
the truck traffic issues, the condition in question requires that Twin State report back
to the Commission with a proposed solution to the truck traffic issue “and any
associated permit condition changes agreed upon by the parties.”  This does not
necessarily require an amendment application, although the condition would be
satisfied if the report were in the form of a complete amendment application.  Cf.,
Re: Bull’s Eye Sporting Center, # 5W0743-2-EB (Altered) (Revocation), Findings of
Fact, Conclusions of Law, and Order at 22 (Jun. 23, 2000)(requiring permittee to
obtain permit amendment to remedy earlier failure to obtain permit amendment). 
Consistent with Twin State’s existing Act 250 permits, any such amendment
proposal should propose to minimize truck traffic on Connecticut River Road and
South Main Street to the greatest extent practicable and to effect such reduction in
truck traffic as soon as possible.2  While the Board’s revocation decision today is
based on Twin State’s failure to report to the Commission, it should not be construed
to limit the Commission’s authority to require or process an amendment application,
and to condition any permit amendment as it deems reasonable and necessary for
the Project to comply with Act 250. 

Twin State shall report to the Commission with a proposal to reduce truck
traffic in the residential and downtown areas within 90 days of the date that this
decision becomes final, and shall have one week from that time in which to certify to
the Board that this report was made.  In the meantime, Twin State shall abide by all
applicable permit conditions. 



Re: Twin State Sand and Gravel, Inc.,
Land Use Permits #3W0711, #3W0711-EB 
and #3W0711-2 (Revocation)

Findings of Fact, Conclusions of Law, and Order
Page 28

V. ORDER

1. Land Use Permits #3W0711, #3W0711-EB and #3W0711-2 are
REVOKED if Twin State does not file a report with the District 3
Environmental Commission in accordance with this decision, within 90
days of the date on which this decision becomes final. 

2. Within one week after the above-described report is filed with the
Commission, Twin State shall file a letter with the Board certifying that
the report was filed with the Commission in accordance with this
decision.

DATED at Montpelier, Vermont this 27th day of August, 2002.

ENVIRONMENTAL BOARD

 /s/Marcy Harding                          
Marcy Harding, Chair †

Jill Broderick
Rebecca Day †

John Drake* †

George Holland
Alice Olenick
Jean Richardson †

*  Board member John Drake did not participate in the July 17 or August 14, 2002
deliberations, but has reviewed and joins in the Board’s decision.

†  Board Chair Marcy Harding, Alternate Member Rebecca Day, and Members John
Drake and Jean Richardson would conclude that Twin State’s use of heavy
equipment such as the flow-boy without a permit amendment violates EBR 34.


