VERMONT ENVI RONMVENTAL BOARD
10 V. S.A. Chapter 151

RE:  Pel ham North, Inc. by Fi ndi ngs of Fact
John R Canney IIIl, Esq. and Concl usi ons of
Carroll, George & Pratt Law and O der
P.O Drawer 530(J) #3W0521-EB

Rutland, Vernmont 05701- 0530

This decision pertains to a petition to revoke Land Use
Permt #3w0521 filed with the Environnental Board on May 19,
1988 by the Hartland Planning Comm ssion (HPC). The petition
al l eges that Pel ham North, Inc., with gross negligence,
submtted inconplete information in connection with its permt
application, that Pelham North did not send copies of its
amended plans to the HPC, and that had the HPC been notified, it
m ght have caused the District Conmmssion to inpose different
conditions in the permt.

A prehearing conference was held on July 15, 1988. At that
time, Chairman WIlson made a prelimnary ruling to remand the
matter to the District Commssion for a hearing, if the parties
agreed that proper notice of the nodifications were not
submtted to the HPC on those aspects of the project that were
modi fied subsequent to the District Conm ssion hearing. Pel ham
North, the HPC, the Town of Hartland, and Two Rivers-(Qtauquechee
Regi onal Pl anni ng Comm ssion agreed they would attenpt to settle
the matter. Pelham North indicated it mght request an
evidentiary hearing if the parties were not able to reach a
settlement. On Septenber 15, the Board received a request from
Pel ham North for an evidentiary hearing.

On Decenber 6, 1988, an adm nistrative hearing panel
convened a public hearing in Hartland, Vernont. The follow ng
parties participated in the hearing:

Pel ham North, Inc. by John R Canney, IIl, Esq.
Town of Hartland Pl anning Conm ssion by WIliam J. Donahue,
Esq.

Town of Hartland by Roger Lamson _ o
Two Rivers-(Qtauquechee Regional Planning Conm ssion (Two
Ri vers) by Don Bourdon

The Hartland Pl anning Conm ssion and Pel ham North filed
proposed findings of fact and conclusions of |aw on Decenber 23,
1988. A proposed decision was sent to the parties on April 4,
1989, and the parties were provided an opportunity to file
witten objections and to present oral argument before the full
Board. No party submtted such objections or requested oral
argument.  The Board deliberated concerning this matter on April
19, 1989. On that date, following a review of the proposed
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deci sion and the evidence in the case, the Board declared the
record conplete and adjourned the hearing. This matter is now
ready for decision. The followi ng findings of fact and
conclusions of |aw are based exclusively on the record devel oped
at the hearing. To the extent the Board agreed with and found
necessary any findings proposed by the parties, they have been

i ncorporated herein; otherwi se, these requests to find are

her eby deni ed.

BACKGROUND

The District #3 Environmental Conmi ssion held a hearing on
Decenmber 17, 1986 on Pel ham North's application for a 15-lot
subdi vision and the construction of approximtely 7,500 feet of
roadway in Hartland. The HPC participated in the hearing and
took the position that the project did not conply with the
clustering requirenents of the Hartland Town Plan. On Decem
ber 22, 1986, the District #3 Conmm ssion sent a menorandum to
Pel ham North requesting additional information, and on Janu-
ary 13, 1987, the District Coordinator sent to all parties
prelimnary conclusions of the District Comm ssion that the
project must be redesigned to cluster the developnent. On July
1, 1987, Pel ham North sent additional information to the
District Conmssion and on July 22, the D strict Coordinator
sent a nenorandumto the parties acknow edging receipt of the
material and instructing the Applicant to send copies of all
material to all participating parties. Hearing no objections
fromany parties, on Novenber 5, 1987 the District Comm ssion
i ssued Land Use Permt #3w0521 to Pel ham North, Inc.

1. | SSUES

The HPC contends that it was unaware that Pel ham North had
submtted additional information with respect to its application
because Pel ham North did not provide copies to the HPC and the
HPC did not receive a copy of the Coordinator's menorandum of
July 22, 1987. The HPC clains that it would have requested a
hearing on the project nodifications and m ght have caused the
District Conmssion to inpose nore restrictive conditions
relating to the design of the project. The HPC believes the
permt should be revoked because failure to notify the HPC of
the revised plans deprived the HPC of its right to receive
notice and to respond, as required by the Adninistrative
Procedure Act and Act 250. The HPC also clains that is was not
sent a copy of Pelham North's original application, as required
by 10 V.S. A § 6084, and that the District Conm ssion therefore
was W thout jurisdiction to review the application.
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Pel ham North does not dispute the claimthat it did not
provide copies of the additional subm ssions directly to the
HPC, but argues that providing the material to the Hartland Town
Manager was sufficient and that there is no requirenent that
parties be notified after the initial application is filed.

Pel ham North al so contends that the HPC received sufficient
notice of the original application to enable the HPC to attend
and participate in the initial hearing. Furthernore, the HPC
believes that by failing tinmely to file for reconsideration or
an appeal, the HPC waived its right to appeal, and that Rule 38
does not authorize revocation of a permt in this instance.

The i1ssues the Board needs to decide are:

1) Wiether the HPC is barred from pursuing its request for
revocation when it failed to file tinely for
reconsi deration or appeal fromthe permt.

2) \Wether any ground for revocation within the meaning of
Rule 38 was all eged.

3) Wiether Pelham North "wi th gross negligence subnitted ...
materially inconplete information in connection with the
permt application.”

4) \Wiether Pel ham North provided the HPC with a copy of its
initial application and, if not, whether the D strict
Conmi ssion was without jurisdiction to review the
application and issue a decision.

5) Wether Pel ham North provided the HPC with the additional
material which it sent to the District Comm ssion on July
1, 1987 and, if not, whether the permt is therefore void.

6) Wether, it Pelham North failed to provide the HPC with
copies of the original application or the nodified plans,
Pel ham North violated 10 V.S. A § 6084(a), Board Rule
10(E), or Board Rule 12(D).

I1l. FINDINGS OF FACT

1. David Courtney is the president of Pel ham North, Inc. In
November, 1987, M. Courtney nmet with the HPC as a matter
of courtesy to describe his proposal for a subdivision.
showed the plans to the nenbers of the HPC but did not
| eave a copy when he left. H's engineer then sent two of
21 sheets of Elans to the HPC and sent the full plans and
copy of Act 250 application to the Town Manager.
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2. On December 3, 1986, M. Courtney filed an application for
an Act 250 permt with the District #3 Environmental
Commi ssion.  The application requested approval for a
12-1ot subdivision with 3 lots reserved for conmon |and and
t he upgrading and construction of approximtely 7,500 feet
of road on 88.8 acres of land in Hartland, Vernont. When
M. Courtney submtted the application, the D strict
Coordinator told himto notify all statutory parties.
M. Courtney did not provide a full copy of the application
or the plans to the HPC

3. On Decenber 17, 1986, the District #3 Environnenta
Comm ssion held a public hearing regarding Pel ham North's
application. Two nenbers of the HPC attended the hearing
and stated their position that the proposed project did not
anforn1éo the Town Plan because the buildings were not
cl ustered.

4. At the Decenber 17, hearing, M. Courtney stated that a
conpl ete application would be at the Town Manager's office
aval | abl e tor anyone to review.

5. On January 13, 1987, the District Coordinator sent a
menmorandum to the parties with proposed conclusions from
the District Commission. The Comm ssion concluded that it
was concerned about the layout of the project and woul d not
approve it unless it were redesigned to cluster the
bui I dings. The HPC received a copy of this nenmorandum

6. M. Courtney proceeded to revise his application to address
the District Comm ssion's concerns. He devel oped a forest
managenent plan, restrictive covenants, and perpetua
conservation restrictions. He sent the revisions to the
District Coordinator and hand-delivered one copy to the
Hartland Town Manager and one copy to the Executive
Director of Two Rivers. He did not provide a copy of the
revisions to the HPC

7. The District Coordinator acknow edged recei pt of M.
Courtney's subm ssions by menorandum to the parties dated
July 22, 1987. That menorandum contains the follow ng
stat enents:

The applicant is instructed (if it has not

al ready done so) to distribute all materials
to all participating parties. Witten
certification of distribution nmust be sent
to ny office so the Conmm ssion nay inpose
reasonabl e deadlines for responses fromthe
parties.

(Enphasis as in original)
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M. Courtney received the July 22 menorandum from the
Coordi nator but the HPC did not receive a copy. After
receiving the nmenorandum M. Courtney did not send a copy
of the revisions to the HPC

9.  On August 19, 1987, the Hartland Town Manager sent a letter
to David Courtney stating that the project will not burden
the roads and that the Selectnmen do not object to the
project. The letter contains no indications that copies
\l/\ere sent to anyone. The HPC did not receive a copy of the

etter.

10. The HPC had no know edge that M. Courtney had submtted
additional information to the District Commssion with
respect to his application until after the Land Use Permtt
was issued, and assuned the application had been withdrawn.

11. The District Environnental Ofice secretary kept records of
the distribution lists for all docunments pertaining to
Pel ham North. The distribution lists indicate that copies
of all docunents generated by the District Ofice in this
matter were sent to Audrey 0. Collins, a nenmber of the HPC
at P.O Box 135, Hartland, Vernont 05048. Ms. Collins does
not recall receiving any docunents relating to Pel ham
North except the Land Use Permt after it was issued.
The HPC receives its nail at P.O Box 75, Hartland,
Ver nont .

12, David Courtney attended the HPC nmeeting on April 6, 1988,
at which he stated that he had not provided the HPC with
copi es of docunents because he had incorrectly assunmed that
t he Hartland Town Manager was providing copies of Pel ham
North documents to the HPC.

13.  The District Comm ssion issued a pernmt to Pel ham North on
Novenber 5, 1987, without holding a hearing on the
revisions to the application.

V. CONCLUSI ONS OF LAW

Several |egal issues have been raised regarding this
revocation petition which require resolution. The first issue
I's whether the HPC is barred from pursuing the revocation
request because it failed to appeal tinmely fromthe permt
itself. A related issue is whether any grounds were alleged
for revocation within the provisions of Rule 38. These issues
wi Il be addressed together, as they are interrelated.

Appeal s are brought to the Board by parties to district
comm ssi on proceedi ngs who are aggrieved by a decision of
the District Commission. 10 V.S A § 6089 and Rul e 40.
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Revocation of permts is authorized by 10 V.S A § 6090(c).
Board Rul e 38 provides that revocation petitions may be
brought by a person who was a party to an application as
"well as by "any adjoinin? property owner whose property
interests are directly affected by an alleged violation, any
muni ci pal or regional planning comm ssion, or any affected
muni ci pal or state agency." Gounds for revocation include:

(a) The applicant or his representative
wllfully or with gross negligence submtted
I naccurate, erroneous, or naterially

i nconplete information in connection wth
the permt application, and that accurate
and conplete Informati on may have caused the
district commssion or board to deny the
apPIication or to require additional or
ditferent conditions on the permt; or (b)
the applicant or his successor in interest
has violated the terns of the permt or any
permt condition, the approved terns of the
application, or the Rules of the board

Since appeal and revocation are separately authorized and
are based upon different grounds, one's rights to bring a
revocation petition cannot be barred by failure to timely appeal
froma decision. O course, a revocation Petition wll be
entertained only as long as the petition alleges a reason for
revocation that is grounded in Rule 38. G ven a proper
revocation petition, matters relative to an appeal of a permt
are not relevant to the Board's consideration of a revocation

petition.

In this case, the HPC has alleged that with gross
ne?Iigence Pel ham North submitted materially inconplete
information in connection with its permt application and has
violated the Rules of the Board. These are both grounds for
revocation stated in Rule 38. The Board therefore finds that
sufficient grounds were alleged for the Board to consider
revocation.

Turning to the substance of the allegations, the Board
concl udes that Pel ham North did not provide the HPC with copies
of its initial application or with copies of the anended
application after it nodified its plans in July, 1987. The
statute and Board Rules are clear regarding the requirenent that
'specified parties nust receive copies of the application and of
-all subsequent filings. 10 V.S. A § 6084; Rule 10(E); Rule
12(D). Al'though M. Courtney provided copies of the application
and subsequent plan nodifications to the Hartland Town Manager,
the Town Planning Conmssion is a separate party entitled to
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receive its own copies. 10 V.S.A § 6084(a). By not givin%
copi es of the application and nodifications, to the HPC, Pel ham
North violated the above mentioned statute and rules. These
violations constitute grounds for revoking the permt.

However, the Board does not believe that Pel ham North's
failure to send copies of the revised plans to the HPC
constituted gross negligence in submtting materially inconplete
i nformation because the Board interprets this provision as
referring to applications submtted to the District Conm ssion,
not to information that other parties did not receive. In this
case, a conplete and accurate application and subsequent
modi fications were submtted to the District Conmmssion. The
Petitioner's allegation in this respect, therefore, does not
constitute a basis for revoking the permt.

In addition to requestin% that the permt be revoked, the
HPC contends that Pel ham North's failure to provide copies of
the original application and the subsequent revisions deprived
the Distriction Comm ssion of jurisdiction over the application,
and that the permt is therefore void.

The Board agrees that basic due process requires notice and
the opportunity to present and rebut evidence. See, e.g.,
Zagoreos v. Conklin, 109 N.Y.A.D.2d 1981, 491 N.y.s.2d 35
(1985); Gay v. County Conmi ssioners. of Bonneville Country, 103
| daho 626, 651 P.2d 560 (1982). A statutory requirenent for
notice and hearing is jurisdictional; lack of notice invalidates
the decision. See, e.g., Corporation Service, Inc. v. Zoning
Board of Review, 114 R|. TI78, 330 &.2d 402 (1975), Nbore V.
Cataldo, 356 Mass. 325, 249 N.E.2d 578 (1969). However, due
process requires only that parties be sufficiently informed to
be able to participate; appearance at the hearing avoids the
need to remand the matter. Aprile v. Lo Grande, 89 N.Y.A.D.2d
563, 452 N.vY.s.2d 104 (1982); Madison v. Jarke, 288 N.W.2d 312
(s.D. 1980). Because the HPC was aware of the initial
application and appeared at and participated in the Decenber 17
District Comm ssion hearing, the Board determ nes that the
District Conmm ssion had jurisdiction over the application and
this matter need not be remanded for a full hearing on the
application. However, because Pel ham North failed to notify the
HPC of the nodification to its application, the Board mnust
conclude that the findings and conclusions nmade by the D strict
Conmi ssion with respect to the project's nodifications are void.
For this reason, the Board will remand the matter to the
District Commssion for a hearing on the revised plans submtted
to the District Conmssion on July 1, 1987.

Wth respect to the HpC's request to revoke the permt, the
Board nust follow the mandates of Rule 38. Rule 38(a) (3)
provides that the Board nust give a permttee a reasonable
opportunity to correct a violation prior to revoking a permt,




. Pel ham North, Inc.

Fi ndi ngs of Fact and Concl usi ons
of Law and O der #3w0521-EB

Page 8

unl ess there is a clear threat of irreparable harmto public
health, safety or general welfare or to the environment by
reason of the violation, or unless the permittee is responsible
for repeated violations. The lack of notice to the HPC has not
resulted in irreparable harm and two occasi ons of neglect in
providing notice do not rise to the level of "repeate
violations." The Board is therefore obligated to provide Pel ham
North an opportunity to correct the violations of the statute
and rules commtted by failing to send copies of its application
and nodifications to the HPC.  The Board believes this can be
acconpl i shed if Pel ham North will now provide a copy of its
anended plans to the HPC and the District Commssion will hold a
hearing on the revisions.
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v. ORDER
L. Land Use Permt #3w0521 i s void.
2. Pel ham North shall provide all parties with copies of the

revised plans previously submtted to the District
Commi ssion on July 1, 1987. The District Conm ssion shall

hold a hearing to review these revisions and shall reissue
its decision.
Dated at Montpelier, Vernont this 24th day of April, 1989.

ENVI RONMVENTAL BOARD

W/
. Eastman, Acting Charr
onard U. W/l son, Chairman
Fer di nand Bongartz
Law ence H Bruce, Jr.
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