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This decision pertains to an appeal filed with the. ~.
Environmental Board (Board) on October 28, 1986 by Inter-
change Services, Inc.; Interchange Realty, Cashman-Cairnie,
Inc.: and Vermont Motor Inn, Inc. from Land Use Permit
#3WO496 issued by the District #3 Environmental Commission
dated September 30, 1986, to Liberty Oak Corporation. Land
Use Permit #3WO496 authorized the Permittee to construct a
960room hotel and a 200-seat restaurant with associated
driveways, parking, utilities and landscaping off Ballard-
vale Drive in Hartford, Vermont.

The Board convened a prehearing conference on Novem-
ber 10. As adjoining property owners, the Appellants
requested party status under Criteria 5, 8 and 9(K); Susse
Chalet Motor Lodge also requested party status under Criteria
5, 8, and 9(K). The Applicant did not object to the party
status of any parties under Criteria 5 and 8 but did object
to the granting of party status to all parties under Cri-
terion 9(K). At the prehearing the parties agreed to waive
the 40-day hearing requirement of 10 V.S.A. § 6085(b).

On November 17, a Prehearing Conference Report was
issued. The Applicant filed a motion to dismiss the appeal
under Criterion 9(K) on December 10 and on that date also
filed a request to modify the prehearing conference report ’
and order along with objections to the order. On Decem-  ’
ber 24 the Appellants responded to the Applicant's motions.
On January 28, 1987, the Board issued a Memorandum of
Decision in which it denied the motion to dismiss; granted
party status to the Appellants under Board Rule 14(A) on
Criteria 5 and 8 and under Board Rule 14(B) (2) on Criterion
9(K), and to Susse Chalet under Board Rule 14(B) on Criteria
5 and 8; denied party status to Susse Chalet on Criterion
9(K); and denied the Applicant's request for modification of
the order.

The Board convened a public hearing on February 19 and
reconvened the hearing on March 11 after taking a site
visit. The following parties participated in the hearing:

Applicant by A. Jay Kenlan, Esq.
Town of Hartford by Town Manager Ralph Lehman
Appellants by C.. Daniel Hershenson, Esq.
Susse Chalet Motor Lodge by C. Daniel Hershenson, Esq.
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Following the March 11 hearing, the Appellants requested
additional time to present another witness, Jean Vissering.
The parties were directed to submit offers of proof on the
admissibility of the Vermont State Comprehensive Outdoor
Recreation Plan (SCORP) and the need for additional hearing
time. On March 13 the Appellants submitted an offer of
proof on their need to present an additional witness and an
offer of proof on the admissibility of SCORP. On March 17
the Applicant filed objections to the Appellants' offer of
proof on SCORP and a motion to exclude the document.

On March 18, the parties notified the Board that
additional hearings would not be necessary, and that they
would stipulate to the admission into the record of Jean
Vissering's prefiled testimony, Richard Wiemann's prefiled
testimony, Terry Boyle's response to Richard Wiemann, and
the Applicant's response to Terry Boyle.

On March 30 the Board issued a recess order in which it
requested additional information from the parties regarding
the slope of the access driveway and the Appellants' recom-
mendations for reconstruction of Route 5. On April 3, the
Town of Hartford and the Applicant submitted responses to
the recess order and on April 6 the Appellants submitted a
response. On April 6 the Applicant filed objections to the
prefiled testimony of Terry Boyle.

Based upon the stipulation of the parties, the Board
has admitted into the record the following documents:

Jean Vissering's prefiled testimony (Exhibit #24)
Richard Wiemann's prefiled testimony (Exhibit #36)
Terry Boyle's response (Exhibit %37)
Town of Hartford's response regarding 5% grade of

access driveway (Exhibit #38)
Applicant's response regarding 5% grade of access

driveway (Exhibit #39)
Applicant's objections to Boyle's response (Exhibit

#40)
Appellants' sketch of proposed Route 5 reconstruction

(Exhibit #41)

The Board has also decided to admit SCORP (Exhibit #34) and
the 1972 SCORP map (Exhibit #20).

Following Board deliberations on March 18, April 8,
May 1, May 6, and May 14, the Board determined the record
complete and adjourned the hearing. This matter is now
ready for decision. The following findings of fact and
conclusions of law are based upon the record developed at
the hearing.
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I. ISSUES IN THE APPEAL

The Appellants brought this appeal under Criteria 5
(traffic) 8 (aesthetics) and 9(K) (public investment in and
use of public facilities, service, or lands). While they do
not oppose development of the site, the Appellants' position
is that the intensity of the project as proposed is not
appropriate for either the site or the location within a
scenic corridor. They are concerned that the additional
traffic generated by this project will cause severe con-
gestion and unsafe conditions in the area, particularly at
the intersection of Ballardvale Drive and Route 5, and they
request the Board to require that the intersection be
redesigned to achieve at least a Level of Service "C." They
believe that the project as proposed would create an undue
adverse effect upon the aesthetics and scenic beauty of the
area because the project covers too much of the site and
there is insufficient landscaping proposed to mitigate the
adverse effect of the large unbroken mass of the buildings.
Susse Chalet's position is the same as the Appellants'.

The Applicant's position is that it scaled down the
proposal in response to the District Commission's concerns,
and that the project as currently designed is appropriate
for the site in terms of mass and scale of the buildings;
that the placement of a traffic signal at the intersection
of Route 5 and Ballardvale Drive and the restriping of Route
5 will improve the existing traffic congestion and accommo-
date any additional traffic generated by the project: and
that I-91 is not a scenic corridor. The Applicant would
like the Board to affirm the permit as issued by the Dis-
trict Commission.

II. FINDINGS OF FACT

A. DESCRIPTION OF THE PROJECT

1.

2.

The proposed project includes construction of a 96-room
hotel (Comfort Inn) and a 200-seat restaurant on a 4.1
acre tract of land owned by Liberty Oak Corporation.
The parcel would be subdivided into two lots so that
the restaurant could be sold separately from the hotel
or leased. The hotel would be on 2.7 acres and the
restaurant on 1.4 acres. The hotel lot would include a
swimming pool; both parcels would contain parking
spaces for a total of 165 cars and 4 buses or trucks,
driveways, and landscaping.

The site is located near the interchange of I-89 and
I-91 in White River Junction, Vermont. The northern
boundary of the property is located along U.S. Route 5;
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3.

4.

5.

6.

4

the western boundary abuts Ballardvale Drive: I-91
passes to the east of the property; and undeveloped
land owned by Howard Johnson's borders the property on
the south. Ballardvale Drive, a dead-end town road, is
currently used as the access to the Howard Johnson
Motor Lodge, which is located on the west side of
Ballardvale Drive. The entrance and exit ramps to I-91
are located off Route 5, directly north of the project
site and approximately 270' east of the Route 5-Ballard-
vale Drive intersection. The Veteran's Administration
Hospital's entrance is located on Route 5 approximately
300' westerly of this intersection. A Citgo gas
station is located between the project site and
Ballardvale Drive at the northwest corner of the site.
Windsor Drive, another dead-end street, is located
north of Route 5 directly opposite Ballardvale Drive.

The northern boundary of the site is approximately 220'
long and the southern boundary extends 440'. The east
and west property lines are both approximately 520'
long.

The Vermont Agency of Transportation (VAOT) owns the
land abutting the eastern and northern boundaries of
the property. The land to the east runs along the
entire length of the property, extending from 230' wide
at the northern part of the property to 140' at the
southern end. The strip owned by VAOT along the
northern boundary extends from a width of 40' at the
western edge to 80' at the eastern edge. VAOT has
granted the Applicant permission to plant trees and do
some elevation and grading on its land, but VAOT
retains control over these areas. VAOT is not a
co-applicant for this project.

A knoll is located in the northeast corner of the site.
Part of it is on the Applicant's property, with a large
portion on VAOT land. VAOT has given the Applicant
permission to level the knoll and use the dirt for
filling in the site.

Most of the site is considerably below the grade of the
surrounding land. When standing near the site or
driving by, one looks down into the site. The knoll on
the northeast portion of the site reaches an elevation
of 570'. The existing grade of the motel site ranges
from 544' to 564' and the existing grade of the
restaurant site is approximately 560'. Fill will be
brought in and the site raised up to 14'. The knoll
will be leveled and the earth from the knoll will
contribute to the 30,000 yards of fill needed to raise
the site.
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7.

8.

9.

10.

11.

12.

13.

14.

After the site is regraded, the average elevation of
the hotel basement floor will be 556' and of the first
floor 566'. The eave height will be 584', 20' above
the grade on the north side and 27' above the grade at
the south side. The ridge line of the building will be
at 602' elevation. The finished floor of the
restaurant will be 561.5' and its ridge height 588'.

The elevation of I-91 at the Route 5 bridge east of the
site is 577'.
560'.

The elevation at the I-91 exit ramp is
The highest point on the roof of Howard Johnson's

is 604' and the top of the cupola is 611.8'.

The total length of the Y-shaped hotel structure will
be 308', or 270' end to end. It will be three stories
high in addition to a basement; the height from the
ground to the highest point on the roof will be 38' in
front and 48' in the rear. A row of dormers will be
located along the rear roof lines of the building.

The 100' x 60' restaurant will be in the "high quality"
category, based upon a turnover rate of one hour or
more. The Applicant received a Certificate of Compli-
ance from the Agency of Environmental Conservation for
a 200-seat restaurant serving three meals a day.

The restaurant will be located in the northern portion
of the site and the motel in the southern portion.
Each will have a separate parking area, as required by
the Town. The same access will be used for both the
restaurant and the hotel; users of the restaurant will
have to drive through the hotel parking lot.

Access to the site will be from a driveway off
Ballardvale Drive at the southwest corner of the
property. The driveway will have a 5% slope. The
Applicant is willing to change the driveway grade to
8%.

The project buildings, parking areas and driveways will
cover most of the Applicant's land. There is little
space on the property owned by the Applicant to plant
trees.

The lighting for the project will be recessed, high
pressure sodium on 25' poles, located around entrances
and exits. No lights will shine on other properties or
the highways. No lighting is planned for the entrance
to the site because Ballardvale Drive is a lighted,
public street.
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15.

16.

17.

18.

B.

19.

20.

21.

22.

23.

Evidence on the proposed signs for the project was
conflicting. The Applicant will be required to submit
plans showing the location, height, and size of the
signs.

The dumpster for the restaurant will be located at the
northwest corner of the site. The dumpster for the
motel will be located at the southeast corner.

Parking areas for buses have been designated to be
located at a central median between the hotel and the
restaurant.

The exterior building materials will be clapboards,
wood panels, and shingled roofs. The roofs and build-
ings will be earthtone colors: Yorktown clapboards,
chocolate chip trim, and pecan-blend roofing shingles.

CRITERION 8 (AESTHETICS)

In response to the District Commission's concerns about
the large mass and scale of the motel, the Applicant
eliminated 16 rooms on the upper floor, reduced the
eave height, and added skylights. The height of the
peak of the building was not changed, and the building
length was increased 20'.

A few large trees on the southern part of the property
will be retained. Low growing ornamental planting is
proposed for either the north side of the restaurant
facing Route 5. No plantings are proposed for the
south side of the restaurant that faces the motel.

A variety of ground cover and shrubs will be planted,
plus approximately 100 trees, including 29 white pines,
8-10' tall, 33-4' at base, along the southern boundary
and 9 white pines, 20-25' tall, on the northeast
portion of the site.

The landscaping plan does not contain a sufficient
number of trees to provide adequate visual screening of
the site. Two-inch caliper trees are not large enough
to contribute to the necessary screening. A number of
proposed trees (willow oak, early azalea, and autumn
olive) are not zone hardy. The landscaping plan was
not designed with the intent of screening the buildings
from view.

Located to the south of Howard Johnson's and the site,
between these areas and I-89, is an area owned by
Howard Johnson's that is covered with grass and
contains a number of mature deciduous trees.
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24.

25.

26.

27.

c.

28.

29.

30.

31.

The site is visible to varying degrees to passing
motorists travelling on both I-89 and I-91, in all
directions. Motorists travelling north on I-89 have a
clear view across the site to Howard Johnson's. To
motorists travelling south on I-89, the site is
obscured by the long dimensions of the Howard Johnson
Motel. Motorists travelling north on I-89 view Howard
Johnson's through the existing trees and have a clear
view of the project site for only a brief instant. The
Howard Johnson's restaurant and the tops of the other
buildings in the vicinity are clearly visible to
motorists exiting from I-89 onto I-91 north.

The most direct view of the site is for motorists
travelling south from the I-91 exit ramp onto Route 5.
With the knoll next to Route 5 leveled as proposed, the
north side of the restaurant will be fully in the
viewer's foreground. The site will become much more
visible to travellers on Route 5, and the hotel will be
clearly visible when travelling both southbound and
northbound on I-91.

The existing view from both interstates includes a
large amount of open space and trees separating the
existing developments from the highways.

Although intensive development of similar character
(hotels and restaurants) currently exists around the
interchange area, the interstates pass through land of
a predominantly rural character north, south and west
of the interchange.

CRITERIA 5 and 9(K)

Route 5 is constructed with two 12' lanes and varying
shoulder widths of 6' to 8'. Ballardvale Drive is an
undefined town road currently used as parking for
Howard Johnson's.

The intersection of Route 5 and Ballardvale Drive has a
history of significant traffic problems, including high
accident rates, congestion, and delays.

The average daily traffic on Route 5 in this area in
1984, based upon the State of Vermont Traffic Flow map
as prepared by VAOT, showed the average daily traffic
(ADT) to be 10,150 vehicles. Traffic on roads similar
to Route 5 increases approximately 4% per year.

Based upon a traffic count taken on December 5, 1985,
the peak hour (4-5 p.m.) traffic at the intersection of
Ballardvale Drive and Route 5 was 914 vehicles.
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32.

33.

34.

35.

36.

37.

38.

8

Based upon the assumption that the restaurant will be a
high-quality facility, it will generate an additional
351 trips per day, and the motel will generate an
additional 974 trips per day. During the peak hour the
hotel will generate an additional 62 vehicles and the
restaurant an additional 20 vehicles.

The peak hour volume on Route 5 indicates that a
traffic signal is warranted.

The accident rate for the past five years at this
intersection is higher than the statewide average for
similar roads and greater than the critical rate. One
criterion to warrant a traffic signal is five or more
reported accidents of types susceptible to correction
by traffic signal control over a 12-month period. The
accident history of this intersection indicates that of
the eight accidents that occurred in 1984-86, only two
(right-angle accidents) would have been correctable
with a traffic signal.

Based upon a "rural" road classification, the Level of
Service at this intersection is I'D," which is defined
as high densitv flow, restricted freedom of movement,
and small increases in flow create operational prob-
lems. Even without the additional traffic generated by
this project, improvements to the traffic problems are
warranted.

The Applicant has proposed installing a traffic light
at the intersection of Ballardvale Drive and Route 5,
which would consist of a three-phase signal with a lead
green left turn to Ballardvale Drive, and a semi-
actuated signal with loop detectors installed for both
existing lanes from Ballardvale Drive at Windsor Drive
and for the left turn from Route 5 southbound onto
Ballardvale Drive.

The Applicant has also proposed restriping Route 5 into
three lanes, each lane 12'. The middle lane would be a
left-turn lane onto I-91 when travelling east, which
would turn into a left-turn lane travelling west onto
Ballardvale Drive. This would leave room for 4'
shoulders on both sides of Route 5.

The police officer who directs traffic coming out of
the Veterans Administration Hospital could see the
light to gauge his traffic flow requirements.
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III. CONCLUSIONS OF LAW

A. CRITERION 5 - TRAFFIC

The Board believes that the additional traffic generated
by the restaurant and motel will add to the seriously
congested and unsafe traffic conditions that already exist
in the area of the project. The Applicant has proposed to
install a traffic signal at the intersection of Ballardvale
Drive and Route 5, and to repaint the lines on Route 5 to
create a middle lane for left turns from Route 5 onto
Ballardvale Drive and the I-91 on-ramp. The Board concludes
that the Applicant's proposal will improve the traffic
situation and, if the improvements are implemented as
proposed, that the project will not cause unreasonable
congestion or unsafe conditions with respect to the traffic
in the area of the project.

B. CRITERION 8 - AESTHETICS

The Board must have the concurrence of a majority of
its members in order to issue a permit. See 1 V.S.A. S 172;
In re Application of 66 North Main Street, 145 Vt. 1 (1984).
With nine members on the Board, five must vote affirmatively
for any action the Board takes; without those five votes,
the Board cannot issue a permit.

The Board has deliberated several times in the matter
of this appeal, including on March 18, April 8, May 1,
May 6, and May 14. There are not the necessary five votes
to issue a permit. Several Board members believe that the
project as proposed creates an undue adverse effect upon the
aesthetics of the area. We believe that while the area
surrounding the project site contains other similar types of
businesses, the large, unrelieved mass of the motel build-
ing, the inadequate plantings, the removal of the existing
land forms that currently provide partial shielding of the
site from view, and the raising of the site for maximum
visibility will result in a development substantially more
massive and visible than most of the other commercial
buildings in the area. We think that considerably more
landscaping and other steps could have been taken to
mitigate the visuaIly intrusive effect of the project.
Without additional mitigation, approval of the majority of
the Board cannot be obtained.

There is another significant deficiency in the
application. Much of the landscaping which is proposed by
the Applicant is located on land owned and controlled by
VAOT. While VAOT has given the Applicant permission to
undertake excavation, locate plantings and make other
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modifications to VAOT land, the Board has no authority over
this land and could not enforce any permit conditions
relating to these modifications. Under Board Rule 10, VAOT
must be included as a co-applicant or good cause shown why
the requirement should be waived.

The Board encourages the Applicant to submit to the
Board another plan that includes the following:

1. The existing knoll near the northeastern corner and
along the northern border of the project site should be
retained in order to maintain its screening effect. Excava-
tion of the knoll to provide fill material and make room for
the restaurant should not extend beyond the boundary line of
the Applicant's property.

2. The center buffer area between the restaurant and
the motel should be enlarged.

3. The plant material on the planting list should be
revised to eliminate plant material which is not zone hardy
and to include large size (33-4" caliper) balled and burlapped
deciduous zone-hardy trees in a quantity sufficient to
mitigate the visual impact of the buildings.

4. The finish floor elevation of the hotel should be
stepped down in such a way to reflect the existing
topography, and break up the roofline and the visual mass
and scale of the building. A slightly steeper (8% instead
of 5%) driveway grade would require less filling at the site
and a lower overall building height, while still providing
for safe access onto Ballardvale Drive.

5. Plans for the proposed signs should be revised to
show the location, height and size of the signs.

6. If any portion of the project, including
landscaping, is constructed on land owned by VAOT, the
Applicant shall secure the signature of VAOT as co-applicant
or show good cause why this requirement should be waived,
pursuant to Board Rule 10.

If a plan is submitted that achieves the visual
mitigation suggested by these recommendations, it is likely
that the mitigation would respond to the objections of
several of the Board members.
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IV. ORDER

The Application is hereby denied. The Board shall
retain jurisdiction over this appeal pending submission of
revised plans or until further order of the Board.

Dated at Montpelier, Vermont this 21st day of May,
1987.

ENVIRONMENTAL BOARD

Lawrence H. Bruce, Jr.
Elizabeth Courtney
Arthur Gibb
Samuel Lloyd
Roger N. Miller


