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MEMORANDUM OF DECISION

This decision, dated December 6, 1991, concerns three
preliminary issues raised in a request to reconsider a
permit denial: (1) whether the Applicants will be allowed
to prove under Criterion 9(X) (public facilities) that
installation of a traffic light will not materially
interfere with the public's use and enjoyment of the
project; (2) whether the Town of Woodstock should be allowed
to participate on Criteria 5 (traffic) and 9(K); and (3)
which, if any, regional plan applies to the project.

As is explained below, the Board concludes that it
previously decided the traffic light issue as part of the
original denial and that the Applicants must prove that the
project will not cause the need for a traffic signal. The
Board also concludes that Woodstock was granted party status
during the original proceeding as a materially assisting
party on the above criteria and may continue to participate.
The Board further concludes that the 1984 Two Rivers-
Ottauquechee Regional Plan continues to apply to this
project.

I. BACKGROUND

This is a reconsideration of a denial pursuant to
10 V.S.A. 5 6087(c) and Board Rule 31(B). The application
originally requested approval for a 57,000 square foot,
shopping center to be located in Hartland. On August 10,
1990, the Environmental Board denied the application
pursuant to Criteria 9(K) and 10 (conformance with regional
plan). The Board also concluded that the project did not
meet Criterion 5. The referenced criteria are found at
10 V.S.A. 5 6086(a).

Among the reasons for denial was a conclusion, pursuant
to Criterion 9(K), that a traffic signal at the shopping
center driveway will materially interfere with the public's
use and enjoyment of Route 4, a Vermont highway which the
Board found to be rural and scenic.

The Board also denied the application under Criterion
10 pursuant to the 1984 Two Rivers-Ottauquechee Regional
Plan, which states that large commercial projects should go
in existing villages or hamlets or in designated expahsion
areas, and which delineates the project area as a rural
district. The Board concluded that the 57,000 square foot
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proposal was not to be located in an existing village or
hamlet or designated expansion area and would not be of a
scale commensurate with a rural district.

There were other reasons for the denial which are not
pertinent to the preliminary issues addressed by this
decision.

The Applicants revised the project into a 39,000 square
foot shopping center and returned to the District Commission
for reconsideration within six months under 10 V.S.A.
§ 6087(c), which requires an applicant to certify that it
meets the deficiencies found in the original denial. The
relevant criteria are 5, 9(K), and 10.

On July 2, 1991, the District Commission denied the
reconsideration request because it concluded that the
application does not meet‘the deficiencies. Specifically,
the District Commission found that the project will still
require'a traffic signal on Route 4. Further, the Di~strict
Commission found that a 39,000 square foot shopping center
does not meet the 1984 Two Rivers-Ottauquechee Regional
Plan.

On July 24, 1991, the Applicants filed an appeal of the
District Commission's denial. On September 6, the Board
issued a prehearing conference report stating that the Board
would adjudicate preliminary issues prior to hearing on the
merits. On September 13, the Applicants filed a memorandum
concerning the preliminary issues addressed here. On
September 25 and 26, the Town of Woodstock and the Two
Rivers-Ottauquechee Planning Commission filed responses.
The Board deliberated on October 16 in Colchester. Parties
were orally informed of the decision on October 17.

II. DISCUSSION

Issue 1: the traffic light. The Applicants seek an
opportunity to prove that a traffic light will not
materially interfere with.the public's use and enjoyment ~of
Route 4. They argue that the traffic signal issue was not
"fullv contested" in the orioinal vroceedinq and that the
wording of the Board's denial did ‘not absolutely preclude
placement of a traffic signal.
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The question of whether the traffic signal was "fully
contested" is not relevant. A conclusion was reached based
on the evidence submitted. The decision was not appealed to
the Supreme Court. It is final.

Moreover, the Board's decision denying the application
clearly states that a traffic signal on Route 4 in the
project area does not meet Criterion 9(K). The Board found
on pages 14 and 15 that:

Route 4 is a highway with significant scenic
attributes. Between commercial districts, Route 4
sustains a number of commercial enterprises which
are small in scale and separated by woodlands and
meadows. This pattern has allowed Route 4 to
remain predominantly rural in character.

***

In the eleven miles of Route 4 between Interstate
89 and Woodstock (which includes the location of
the proposed project), there are important scenic
natural and cultural features including Quechee

Gorge, the Taftsville covered bridge and
waterfall, views of the Ottauquechee River, and
Woodstock village. Presently, woodlands, open
meadows, and views of the River dominate the
scenery outside village areas.

Larger commercial uses within the eleven-mile
stretch described above include Timber Village
(approximately 20,000 square feet) and Waterman
Place (approximately 13,500 square feet). The
overall character of this stretch is rural
residential with scattered commercial uses.

Concerning the possibility of placing a traffic signal in
this area to remedy the project's traffic safety and
congestion impacts, the Board stated on page 35 in
evaluating compliance with Criterion 9(K):

Such a traffic signal will mean increased traffic
delays along Route 4, which is already experienc-
ing LOS E in traffic flow in the area of the
proposed project. In view of this potential for
delay along a highway with rural character such as
Route 4, the Board has concluded that a traffic
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signal will materially interfere with the function
and efficiency of Route 4 and the public's use and
enjoyment thereof.

There is nothing in this language which suggests that a
traffic signal in this area could meet Criterion 9(K). The
statement is clear: because of the rural character of Route
4, delay caused by a traffic signal will not meet the
criterion.

10 V.S.A. tj 6087(c) and Rule 31(B) mandate that a
reconsideration request include a proposal to meet the
deficiencies in the application. The Applicants cannot use
the reconsideration procedure to relitigate the issue of
whether a traffic signal meets Criterion 9(K). Instead,
they must meet the deficiency by proving that their project
does not result in a need for a signal.

Issue 2: Woodstock's varticivation., In the previous
Board appeal, the Board granted the Town of Woodstock party
status on Criteria 5 and 9(K). The Applicants argue that
this grant was limited to the issue of traffic impacts on
the hamlet of Taftsville which is located in Woodstock.

This is not correct. In an October 11, 1989,
memorandum of decision, the Board granted Woodstock party
status on Criteria 5 and 9(X) under Rule 14(B) as a
potentially affected party a& as a party which could
materially assist the Board. Material assistance status was
not limited to effects on Taftsville. That decision is
final and was not appealed to the Supreme Court. It stands.

Further, the material assistance role is one which
Woodstock will continue to play. It plans to offer expert
testimony on Criteria 5 and 9(K).

Issue 3: the reoional vlan. The question is what
regional plan, if any, applies to the project.

Some background is needed to understand this issue.
The Two Rivers-Ottauquechee Regional Plan was enacted in
1984. The current application was filed in 1988. Although
by operation of law the Plan would have expired in 1989,
legislation that year extended its life to July 1, 1991.
See 24 V.S.A. 5 4348b(d); 1989 Vt. Laws 101 S 3.

AS stated above, on August 10, 1990, the Board denied
this application pursuant.to the Two-Rivers cttauquechee
Regional ?lan. On November 8, the Board denied a motion to



h

Swain Development Corp. and Philip Mans
Memorandum of Decision
Application #3W0445-2-EB (Reconsideration)
Paqe 5

alter that denial. On May 8, 1991, the Applicants filed a
request for reconsideration with the District Commission.
On July 1, the Two Rivers Plan expired. On July 2, the
District Commission denied the reco~nsideration application.
On July 24, the Applicants filed the current appeal. On
August 1, a new Two Rivers Plan became effective.

The Applicants argue that the Two Rivers Plan which
expired July 1 does not apply to this project. They argue
this based on a decision in which the Board ruled: "The
Rutland Regional Plan is not applicable to this project
since it expired before the date of the filing of this
appeal." Re:~ J.P. Carrara & Sons, Inc., #lR0589-EB,
Memorandum of Decision at (Sep. 28, 1987). Similarly, the
1984 Two Rivers Plan expired before the Swain appeal was
filed.

In support of its conclusion, the Carrara decision
cites Smith v. Winhall Plannina Commission, 140 Vt. 178
(1981). In that case, the Supreme Court adopted a rule
concerning the doctrine of vested rights. The adopted rule
is that rights vest "under the then existing regulations as
of the time when proper application is filed . . . .‘I pzJ.
at 181. In support of this rule, the Court cited 1 V.S.A. §
213, which provides that law changes do not "affect a suit
begun or pending at the time of

Based on the vested rights
reasons:

The purpose of the court's. . . _ . .

their passage."

rule, the Carrara decision

adoption in Smith ofYe
the minority rule, tnat tne law ana regula?ions
thatgovern are those in effect at the time an
application is filed, is to provide certainty to
applicants regarding the laws under which they
must operate, and to protect them from sudden
changes in the law that are enacted to thwart
their development plans. There would be no reason
to apply the same rule to changes in laws that are
less restrictive of applicants' rights, since no
protection against this type of change is needed.

Carrara at 2.

The law of vested rights has developed since the
Carrara decision was issued. Subsequent to Smith, the Court
has stated that it is appropriate to consider the public
interest as well as the private interest in applying the
vested rights rule. For example, in In re McCormick
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Manaaement, 149 Vt. 585 (1988), the Court considered the
public interests involved in enacting zoning statutes. a.
at 588-590. See also Petition of Public Service DeDt.,  No.
88-266, slip op. at 9 (June 28, 1991) ("We will not apply
the vested rights doctrine . . . to expand private rights at
the expense of an added public burden.").

Accordingly, in applying the vested rights rule, the
Board considers it appropriate to balance the public and the
private interests at work. The Board first examines the
private interests.

To begin with, the Board notes that the Applicants'
argument against the 1984 Two Rivers Plan is not supported
by any attempt of that Plan to thwart their project. The
Plan was written and in effect well before this application
was filed. Their argument also is not supported by any
reliance on a different plan.

Instead, the detriment to the Applicants from applying
the Plan is that under it the Board denied the original
project and the District Commission denied the reconfigured
project which is the subject of this appeal. The Board does
not consider such detriment to be cognizable in determining
whether the Plan should apply. The Applicants are entitled
to and will receive a de novo appeal concerning whether the
reconfigured project complies with the Plan. 10 V.S.A.
S 6089(a).

Turning to the public interests involved, the Board
believes that competing public interests are present. For
example, ~the public has an interest in applying the current
rather than the expired plan because the current plan can be
presumed to more accurately reflect the existing ,goals of
the public.

But the general public also has an interest in the
efficiency and certainty of the application process which
would be contravened if the Board were to agree with the
Applicants. Significant uncertainty and impracticality
would be~introduced during application review because the
applicability of laws and regulations would be changed by
the random event of when a plan expires or when an appeal is
filed and the Board and district commissions would have to
constantly assess which plans are in effect and re-align the
hearing process as needed.
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Further, there are significant public interests at work
in the reconsideration process which has been invoked here.
The purpose of reconsideration is to give the applicant a
chance to correct the deficiencies in the application.
10 V.S.A. § 6087~(c). The applicant is given substantial
benefit in this process: Its reconsideration request is
considered the same application. Thus, the applicant need
only meet the deficiencies, and review of all ten Act 250
criteria is avoided. Review can be expanded to criteria on
which positive findings were previously issued, but only
insofar as the findings are affected by the revisions to the
project, and even then the positive findings carry a
presumption of validity which transfers the burden of proof
to the opponent. Rule 31(B)(2); Re: Sherman Hollow,
Application #4C0422-5R-l-EB at lo-11 (March 19, 1991).

If the reconsideration proceeding is a narrow review
geared toward correcting deficiencies, then the Applicants
should be required to correct the deficiencies, including
compliance with a plan which was the basis for a finding
that the application was deficient. Otherwise, the nature
of the process would be undermined because the prior
proceedings would be rendered advisory. Further, in
addition to no, or limited, review on criteria for which
positive findings were previously issued, the reconfigured
project would not actually be required to meet the
deficiencies. This would create a review process without
real review.

On balance, the Board concludes that the reconsidera-
tion request must conform with the 1984 Two Rivers Plan. If
the Applicants wish to have the benefit of the expiration of
the Plan, they should file a new application for the
reconfigured project to be reviewed under all ten criteria.

III. ORDER
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III. ORDER

1. Relitigation of whether a traffic signal will meet
Criterion 9(X) is disallowed.

2. The Town of Woodstock may participate in this
appeal with respect to Criteria 5 and 9(K).

3. The 1984 Two Rivers-Ottauquechee Regional Plan
continues to apply to this reconsideration request.

Dated at Montpelier, Vermont this 6th
1991.

day of'December,

ENVIRONMENTAL BOARD

_ .
Elizabeth Courtney, Chair
Ferdinand Bongartz
Terry Ehrich
Lixi Fortna
Arthur Gibb
Samuel Lloyd
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