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VERMONT ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

Hawk Mountain Corporation and Findings of Fact, Conclu-
Our World Sewer Asso., Inc. by sions of Law and Order
F. Ray Keyser, Jr., Esq. Land Use Permit #3W0347-EB
Keyser, Crowley, Banse &

Facey, Inc.
P.O. 975
Rutland, VT 05701

This decision pertains to an appeal filed with the
Environmental Board ("the Board") on February 22, 1985, by the

’ Town of Pittsfield from the January 24 decision of the District
#3 Environmental Conunissioll issuing Land [Jse Permit h13WO347 to
the above-named Applicants, authorizing the creation of a 60 lot
vacation home subdivision, including park and common lanais, and
the construction of 8,830' of roads and an expanded community
sewage treatment system in Stockbridge and Pittsfield.

A prehearing conference was convened on March 8, and a
Prehearing Order was issued on March 12, 1985. On March 21,
1985, Board members Bradley, Cone and Miller convened a public
hearing on this appeal as an administrative hearing panel
pursuant to Board Rule (hereafter "EBR") 41 and 3 V.S.A. $ 811,
no party having objected to the use of this procedure. jlj A
Proposed Decision was issued on April 25, by the panel and tile
parties prcsented'oral argument to the full Board with respect
to that decision on May 8. As more fully discussed below, the
Proposed Decision was approved in part and the Board ordered the
hearing reconvened for the purpose of taking additional
evidence. Therefore, a second prehearing conference was held on
May 21, and a second Prehearing Order was issued on June 7. The

hearing was reconvened on July 24. The following participated
as parties in the hearing:

Applicant Hawk Mountain Corporation ("Hawk") by F. Ray
Keyser, Esq.;

Co-Applicant Our World Sewer Association, Inc. ("OWSA") by
Martin S. Hanley;

The Town of Pittsfield by John D. Hansen, Esq.;
The Town of Stockbridge by Thomas Jenkins;
The Stockbridge Planning Commission by J. Randolph Gibson;
State of Vermont, Agency of Environmental Conservation

(“AEC") by Stephen B. Sease, Esq.

The hearing was recessed on July 24, pending the filing of
memoranda by the parties, a review of the record for
completeness, and deliberation. On August 2 and August 5

; memoranda were filed by the Agency of Environmental Conservation
and the Applicant, respectively. On August 21 the Board

/I/The hearing panel took a brief site visit during its
proceedings.
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determined the record complete and adjourned the hearing. This
matter is now ready for decision. The following findings of
fact and conclusions of law are based upon the record developed
at the hearing. To the extent that we agreed with and found
necessary findings proposed by the parties, they have been
incorporated herein; otherwise, said requests to find are hereby
denied.

I. ISSUES IN THE APPEAL

In respect to Criteria l(A) and l(B) of 10 V.S.A. S 6086(a),
the Applicants argue that the proposed sewage treatment system
complies with all applicable regulations as evidenced by two
certifications of compliance issued by AEC. Pittsfield argues
that Hawk does not comply with applicable regulations in two
distinct areas:

1) the project deviates from several requirements of the
so-called "old" Department of Health Regulations (the Vermont
Health Regulations, Chapter 5, Sanitary Engineering, Subchapter
10, Part III - Wastewater Treatment - Disposal by Land
Application --hereafter "Health Regulations");

2) the project will result in a discharge of wastes to the
waters of the state, requiring Hawk to first secure a discharge
permit pursuant to Vermont's Water Pollution Control Law,
Chapter 47 of Title 10.

Pittsfield also argues that the project will cause undue water
pollution.

Under Criteria 7 and 9(G), Pittsfield argues that Hawk may
impose an unreasonable burden on municipal services in respect
to maintenance of the access roadway and construction, operation
and maintenance of the sewage disposal system. The Town asks
that adequate surety be provided to protect Pittsfield from the
potential burden of constructing, maintaining or repairing the
sewage treatment system. Hawk argues that the roadway has
previously been constructed, that it would require periodic
maintenance and repair by Pittsfield whether or not the
development is constructed and that tax receipts are sufficient
to defray maintenance expenses. It further argues that the
certifications of compliance issued by AEC require the creation
of an escrow account to partially cover the cost of the sewage
treatment plant. Finally, Hawk argues that Declarations of
Covenants and Restrictions will be applicable to all lots within
the development and those restrictions provide for the annual
and special assessment of lot owners for costs associated with
constructing, operating and maintaining the sewage system.
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II.

1.

2.

3.

4.

5.

FINDINGS OF FACT

Land'Use Permit #3WOO80 was issued to Environments, Inc. in
1972 authorizing the development of a 64 lot subdivision in
Pittsfield and Stockbridge, Vermont (the "Our World
subdivision")./2/ The original approval permitted on-site
sewer and water systems for each lot; however, the permit
was amended in 1973 to provide for the construction of a
community water system to serve eight lots and a community
sewage disposal system to serve 46 lots.

In 1979, this Board approved an additional residential
subdivision proposed by Hawk and located adjacent to and
easterly of the Our World subdivision. The hawk project,
known as the "High Wood" subdivision, consisted of 40
second home lots, all of which are located within the Town
of Stockbridge. This subdivision was to be served by an
expansion of the previously-approved community sewage
disposal system.

The application at issue in this appeal (#3WO347) seeks
approval for a 60 lot vacation home subdivision (the
"Sector III" subdivision) which would lie easterly of and
adjoining the High Wood subdivision. Sector III is located
on an 124 acre site and lots will average approximately 1.5
acres each, with 34 acres of the site being allocated to
common areas. An additional 8,830' of road will be
installed together with 7,000' of gravity sewer and 2,700'
of small diameter force main. All of Sector III is located
within Stockbridge.

Sixty-six of the Our World lots have been sold, 27 of them
to Hawk. Only 17 homes have been built in this phase. One
lot has been sold within the High Wood project, but no
residences have been constructed. Hawk estimates that 45
homes within the Sector III phase will be constructed
within ten years. Of the 170 lots in all three phases, 30
are located within Pittsfield.

The sole means of vehicular access to the three-phased
subdivision/3/ is via Tweed River Drive (Pittsfield T.H.
#15 which becomes Stockbridge T.H. #55) which runs easterly

/2/ Environments, Inc. also apparently created six
"pre-existing" lots prior to the project approved in #3WOO80,
bringing its total to 70 lots.

/3/ Hawk owns an additional 38 acres adjacent to and
northerly of Sector III but did not identify its plans for this
property.
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6.

A.

7.

8.

9.

from Route 100. Environments, Inc. contributed to the cost
of the recent replacement of the town highway bridge which
crosses the Tweed River adjacent to Route 100. Tweed River
Drive was reconstructed by Environments, Inc. and the first
4,500' have been accepted as town roads. The Drive has a 24'
wide travel-way with 2' shoulders, does not involve any grade
more than lo%, has a base consisting of 12" of bank-run gravel
and 6" of crushed gravel, and is well drained.

The three subdivision phases are located on lands which
rise in elevation from the Tweed River (elevation 840') at
the westerly boundary to approximately 2,040' at the center
of Sector III. The Tweed River runs ill a gcnerallll
northerly direction toward Pittsfield Village and abut:; the
Our World tract for approximately 1,300'. Under Vermont
Water Quality standards effective March 7, 1978, the River
is a Class B tributary of the White River and is considered
an "upland stream" in that no sewage treatment facilities
discharge directly to the River. Madison Brook, which is a
tributary of the Tweed and which runs in a northwesterly
direction, forms the southwestern boundary of the Our World
tract.

Criteria l(A) and l(B) - Waste Disposal Issues

The sewage disposal system currently in place consists of
the following: a collection system extended to 31 lots
within the Our World subdivision, an 8" sewer main which
transports effluent from the collection system to a 9,000
gallon septic tank, and two dosing tanks which alternately
dose two leach beds each having an area of 5,250 square
feet.

Approval of the High Wood project included the following
additions to the primary sewage treatment system: the
addition of two septic tanks, installation of a flow meter,
and the phased construction of 16 additional leach fields
north of the existing beds, each consisting of 3,000 square
feet. Currently, the Applicalits meet with AEC in advance
of each summer construction season to discuss housing
construction plans for the ensuing season. If an analysis
of current sewage flows together with flows projected for
'new units would exceed the capacity of existing leach
fields, AEC directs the Applicants to construct additional
fields prior to construction of new housing units.

The Sector III application seeks approval for expansion of
the sewage collection system to serve the additional GO
lots. The Applicants believe that total flows from al.1
lots dischargincJ to the conuaunity sewage treatment system
when all three phases are built-out will not exceed 40,000
gallons per day ("GPD"). AEC issued Certification of
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Compliance #3WO347 ("the Certification") to the Applicants
approving the Sector III project. The Certification relies
on the facilities previously approved for the High Wood
project. In addition, the Certification provides, in
Condition #17:

If wastewater flows exceed or are projected to
exceed 40,000 gallons per day including infil-
tration, the permittee shall construct a ter-
tiary wastewater treatment facility producing
an effluent quality not exceeding ten milligrams
per liter of suspended solids at any time.

Should this plant be installed, treated effluent would be
discharged to the 18 approved leach fields using a high
application rate.

The Certification was issued on March 5, 1982, approving
the Sector III project as complying with the Health
Regulations. Certification #3W0347-1 was issued Septem-
ber 4, 1984, and transferred the 1982 certification
(together with several other approvals) from Hawk as the
sole permittee to Hawk and OWSA as co-permittees. No
discharge permit pursuant to Chapter 47 of Title 10 has
been sought or issued for the sewage disposal system.

Compliance With Health Regulations

Direct examination by Pittsfield of the AEC engineer
responsible for issuance of the Certification raised the
following potential areas of noncompliance with the Health
Regulations:

a.

b.

c.

d.

e.

f.

Arl isolation distance of 25' must be maintained
between property lines and all disposal fields
(Appendix C and S 5-959(8));

Intervals between manholes in the collection
system cannot exceed 300' in length (S 5-957);

The maximum application rate authorized for
septic tank seepage beds is 5,000 GPD
(S 5-959(c));

Septic tank disposal system designs must include
the designation of a replacement area
(§ 5-959(6));

Seepage beds must be covered with a minimum of
between 6" and 12" of topsoil (5 5-959(4) (c)I;

Applications must include plans "sufficient for
construction of the system" (Appendix E,
paragraph V and § 5-953).
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However, additional facts were adduced during
cross-examination of the AEC engineer. Based upon an
evaluation of all this evidence, we find:

a. Six of the sixteen leach fields do not comply
with the 25' property line isolation distance
requirement. However, the purpose of this
requirement is to assure that access is available
to the fields for maintenance purposes, to
provide a buffer area in the event the fields
fail, and to provide some security against
unauthorized activity which could disturb
performance of the fields. The reservation of a
15' easement by Hawk in the lots which adjoin the
fields (in conjunction with the 10' isolation
distance between the leach fields and the
property lines) serves the same purpose as the
isolation distance requirement. Because Hawk
will be reserving such an easement, we find that
the isolation distance requirement has been
fulfilled.

b. At some locations, Hawk has exceeded the maximum
permissible interval of 300' between manholes in
the collection system. However, the manhole
interval requirement is not absolute: "At the
discretion of the Agency, non-conventional sewer
collection systems may be approved, provided the
professional engineer presents sufficient
justification regarding theory, practice and
reliability." (S 5-957.) Hawk has proposed the
use of welded joints and installation of
clean-out devices every 200'. These measures
provide protection against groundwater
infiltration and provide access for maintenance
purposes equivalent to manholes at 300'
intervals. h'e, therefore, find that Hawk has
complied with the requirements of 5 5-957 in
respect to manholes.

Pittsfield argues that because the two existing
seepage beds each measure 5,250 square feet in
area and the maximum permissible application rate
under the Health Regulations is 1.5 gallons per
square foot per day (S 9-959(5)) the two beds
exceed the maximum limit of 5,000 GPD permitted
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d.

e.

f.

i

for seepage beds. However, the total design flow
of the system at build-out is 56,000 GPD./4/ The
capacity of the tertiary treatment plant will be
46,000 GPD and effluent from the plant will be
applied at a "high rate" of 1.9 gallons per
square foot per day (an increase of the standard
maximum application rate of 1.5, up to a maximum
rate of eight gallons per square foot per day may
be permitted for tertiary treatment systems -
S 5-960(3)). The residual 10,000 gallons will be
applied to the two existing fields, complying
with the 5,000 GPD per field requirement.

Ilo replacement area has been reserved in the
event the 16 fields fail. However, Hawk has
designed a "dual alternating system": the 16
fields are designed to accommodate 200% of the
flows to be generated by the three housing
phases; only eight fields will be used at one
time over a twelve month period while the other
eight are "rested." Because Hawk proposes a
community system, S 5-959(a) requires that the
alternating disposal field design be used. WIlile
S 5-959(6) requires that all septic tank disposal
systems include designated replacement areas,
this requirement is superseded in respect to
community systems as provided in S 5-959(7) (cl:
"In the design of community septic tank systems,
replacement disposal areas may be reserved at the
option of the applicant."

The depth of fill over the seepage beds is
depicted on Hawk's plans as ranging between 4"
and 18", deviating from the 6" to 12" range
required by 5 5-959(4) (c). Ilowever, there will
be no impact on the performance of the beds
arising from this oversight and we regard the
deviation as de minimis.-

Plans submitted to AEC by Hawk's engineer were
apparently marked with a stamp indicating that
the plans were not to be used for construction

/4/The design flow is based upon a projected 450 gallons
I! per unit per day for lots not owned by IInwk (i.e., three

bedrooms per unit, two persons per bedroom and 75 gallons per
t; person). The Hawk-owned lots are projected at 330 gallons per

1 unit per day (six persons per unit and SS gallons per person: a
flow reduction for low-flow plumbing devices applies to the Hawk

'; units). 2,181 GPD has been added to projected flows to account
II for groundwater infiltration.
, 8
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14.

15.

’ 16.

.

purposes. IIowever, the Applicants' engineer
subsequently explained the disavowal as a means
of limiting his liability and attested that the
plans are "sufficient for construction of the
system" as required by Appendix E. See Exhibit
87.

Compliance With Water Quality Standards

The evidence was divided with respect to the extent of
waste treatment which will occur as domestic waste passes
through the septic tank and leach field system.
Furthermore, it is virtually impossible to determine w.itIi
precision what degree of treatment will occur until after
the system is constructed and without elaborate on-site
evaluation while the system is operating.

Rowever, we find the testimony of the AK professional
engineer who conducted the detailed review of this and many
other similar systems, to be the most persuasive. We,
therefore, find that the leach field/septic tank system
will remove 80 to 90% of BOD and phosphorus, 80% of the
bacteria, and an unknown portion of the viruses found in
the domestic waste conveyed to the treatment system.JS/
Any material not removed during treatment within the system
will slowly percolate through the unsaturated soil layer
beneath the leach fields until it reaches groundwater.

The Tweed River lies 200' to 400' down-gradient from the
leach fields. The existing, natural groundwater regimen
consists of an approximate depth to groundwater of 35740'
at the leach field site, with water flowing in the
direction of, and ultimately draining into, the Tweed
River. Groundwater in the leach field area does not drain
into Madison Brook. Between 60% and 90% of the
contaminants not removed by the treatment system will be
transported in the groundwater, eventually reaching the
River but in such a highly diluted state that they will
only be detectable by sophisticated equipment.

The last evaluation of the treatment system site was
conducted by the Applicants' consultant in 1979. Using the
rudimentary testing procedures authorized by the Health

:’I /5/While the Applicants' design engineer testified that the
I system's removal rate would be slightly higher, he did not
i testify that the system would remove all of these materials. He

further testified that the system's efficiency in removing these
: substances will change as the system "ages," with the degree of

treatment improving for some components and diminishing for
, others.

i ’
I
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Regulations at that time, the consultant concluded that the
site complied with the requirement of those regulations
that the leach field area have a minimum 180 day retention
time./6/ However, based upon his experience with similar
sites evaluated under the more exacting current methodology,
the consultant concluded that the actual retention time for
the Hawk project would be in the 30 day range.

Approximately two million GPD of water flows in the Tweed
River adjacent to the project site under "7QlO"
conditions./7/ In direct response to the disposal of
wastewater in the leach fields, the project would increase
the volume of water in the Tweed by 1.7% under 7QlO
conditions, assuming no water is lost through
evapotransporation (the evaporation of the wastewater as it
is transported toward the Tweed).

All parties agreed that treated wastewater from the project
will enter the groundwater and will be transported to the
Tweed River. The parties do not agree as to the quality of
wastewater treatment which will occur prior to its reaching
the groundwater, nor do they agree as to the health or
environmental impact of the deposited material on the Tweed
River.

Based upon the above facts, we find that there will be an
identifiable, measurable discharge of treated domestic
waste into the Tweed River from the project. We further
find that the applicant has not secured a discharge permit
pursuant to 10 V.S.A. 5 1263 prior to the discharge of this
waste. We also find that any such discharge would not
comply with the Water Quality Standards which prohibit the
discharge of domestic waste, regardless of the degree of
treatment, into Class B waters of the State such as the
Tweed River.

Undue Water Pollution

The Applicants presented evidence concerning the site
testing regimen performed in 1979, the last year in which
the disposal area was evaluated. However, the 1979

/6/Retention time is
,$ travel from the project's
I
,j waters, the Tweed River.

the period required for wastewater to
leach fields to the nearest surface

I
.

i /7/
8 7410 is a statistical measure of the magnitude and

frequency of low flow in a river often used as the lowest mean
- discharge for seven consecutive days, which has a 10% chance of

1 occurring in any given year.*:
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evaluation was not comprehensive: it relied upon the
"point permeability method"/8/ and did not include a
site-wide analysis to determine retention time. The
Applicants did not use the more accurate horizontal
permeability method which involves saturation of the
disposal site and a calculation based upon the response
the water table to the induced saturation. Nor was the
site tested by the experimental application of domestic
waste to determine actual treatment capability.

Furthermore, while the Applicants presented persuasive
evidence concerning the site's soil characteristics and
design of the tertiary treatment plant, little evidence

of

the
was

offered with respect to the treatment capabilities of the
leach field system. The little evidence that was offered
was not based upon empirical data with respect to either
this project site or the operation of similar systems on
other sites. We are left without data concerning the
effectiveness of the leach fields as a treatment medium.

The Applicants also offered the opinion that the impact of
any residual contaminants (including ammonia, nutrients,
bacteria and viruses) from the treatment system on the
Tweed River would be negligible. However, the Applicants
again failed to provide us with a factual context within
which to evaluate this opinion: no evidence was introduced
with respect to the existing quality of the Tweed River or
the existing uses of that waterway. Therefore, we are
unable to appraise the impact of this project on that
waterway, even assuming that only negligible amounts of
waste material reach the river.

We find that the Applicants have failed to meet their
burden of proof with respect to undue water pollution in
view of this lack of direct evidence concerning treatment
efficiency and the existing yuality of the Tweed River.
This deficiency is especially critical in this case because
all 18 leach fields lie within 450' of the Tweed and the I
interveniny area does not consist of uniform soils and land
contours: between 125' and 200' from the River's edge lies

/8/
!I Point permeability testing involves the excavation of a

6 single hole and a calculation of retention time for an entire'
! leach field site based upon the characteristics of the soils

only at one location.

4

-
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28.
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a precipitous bank approximately 30' feet high which marks
the edge of the plateau within which the leach fields would
be installed./9/

Criterion 7 - Municipal Services

The Stockbridge Volunteer Fire Department will provide Fire
protection for Sector III and this service will not place a
burden on that Fire Department. Stockbridge has also
reached agreement with the Pittsfield Fire Department for
the latter department to provide first response to any fire
within the project. See Exhibit #8.

.6 miles of Tweed River Drive lie within Pittsfield and .4
miles of that segment lie within the Our World development.
As we previously found, substantially all of the Road was
reconstructed by Environments, Inc. at no cost to Pittsfield.

The per mile expenditure by Pittsfield on its roads was
approximately $2,700 in 1983. Total tax receipts by
Pittsfield from Our World property owners was $3,287.46 in
1983. Seven additional homes will be added to the grand
list in 1985 and nine homes will be added in 1986.
Furthermore, tax revenues would increase as a result of the
installation of the sewage treatment system on lands lying
in Pittsfield. Therefore, the revenues accruing to the
Town from the Our World phase should far exceed costs to
the Town of maintaining Tweed River Drive, especially in
view of the high quality of that roadway. See Finding #5.

Criterion 9(G) - Private Utility Services

We find that the community water system is not relevant to
this proceeding in that the system will not serve and will
have no association with the Sector III phase.

There is no capital program or plan for the Town of
Pittsfield. The community sewage treatment system will
require on-going maintenance during the life of the
project. Furthermore, as we have previously found, the AEC
certification does not require that the tertiary treatment
plant be built prior to the development of Sector III;

/9/The scanty factual record created by the Applicants was
further eroded when the Water Resources Department's Director of
Public Facilities declined to offer an opinion concerning
whether or not the project would cause undue pollution of the
Tweed. Furthermore, the Applicants' hydrogeologist testified
that two existing leach fields had failed but no explanation for
the failure was provided.
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rather, the Certification relies upon periodic flow meter
readings and a threshold 40,000 GPD as the trigger for the
Applicants' obligation to construct the plant. The 40,000
GPD threshold will not be reached (if ever) within the near
future in that Sector III will not be built out for many
years.

While only 30 of the 170 lots are located in thc'Town of
Pittsfield, the entire sewage treatment system (including
the tertiary plant site) is located in Pittsfield./lO/
Should a failure of the system occur which poses a threat
to public health, the Pittsfield health officer may be
obligated to initiate corrective action. see 18 v.s.A.,
Chapter 11 - Local Health Officials. However, the health
officer's jurisdiction may not extend to the control of
waste discharges originating in the Town of Stockbridge.

Furthermore, revenues accruing to Pittsfield from the Our
World phase will not be sufficient to underwrite the cost
of constructing the tertiary treatment plant which in
October, 1979 was estimated to cost approximately $124,000.
Nor is Pittsfield prepared to assume the obligation of
long-term maintenance and control of the system. Therefore,
should the Applicants become insolvent/ll/ or otherwise
divest themselves of responsibility for the treatment
system, a substantial burden could be imposed upon
Pittsfield.

Applicants have agreed to the imposition of a permit
condition protecting the Towns from ever assuming
responsibility for the construction, operation, maintenance
or repair of the sewage system. Furthermore, all owners of
lots served by the community system are members of OWSA by
virtue of covenants and restrictions contained in deeds to
lots in all three phases. Those covenants include an
obligation to pay a pro rata share of annual assessments
and special assessments levied for the purpose of "leasing,
acquiring, constructing, building, holding, owning,
maintaining, operating, repairing, replacing and improving"
the community sewage disposal system. All such assessments
act as a lien against each parcel and are also the personal
obligation of the record property owner at the time each
assessment is made.

/lO/ Only 4 of the 30 Pittsfield lots will be served by the
community system; the remaining 26 will use on-site systems.

/ll/OWSA's total assets are $60,231.72, of which all but
$35.42 consists of the appraised value of the lands and
facilities associated with the sewage treatment system.

,,i
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The Certification requires that the Sector 111 subdivision
be completed in accordance with, inter alia, "project
specifications and accompanying letters." One such letter
was an offer by the Applicants to establish an escrow fund
into which would be deposited $1,000 from the sale proceeds
of each of the 60 lots within the Sector III subdivision.
The fund would be reserved exclusively to support (in part)
the cost of constructing the tertiary plant should flows
approach or,exceed 40,000 GPD.

We will impose conditions providing additional surety to
the Town of Pittsfield. With the implementation of these
measures, we find that the Town will be protected in the
event it is required to assume responsibility for the
community treatment system.

CONCLUSIONS OF LAW

Criteria l(A) and l(B)

1. Compliance with Board of Health Regulations

EBR 19(E), which is based upon authority conferred by
10 V.S.A. § 6086(d), provides that certain permits and
certifications issued by other state agencies, when entered into
the record of an Act 250 proceeding, create "rebuttable
presumptions" of compliance with applicable 5 6086(a) criteria.
The Applicants in this case filed Certification of Compliance
#3WO347 (as transferred in #3WO347-1) with the Board in reliance
upon Rule 19(E). At the March 21 hearing, the Board accepted
the Certification as creating a presumption that Applicants'
sewage disposal system would not cause undue water pollution and
that the system conforms with applicable Health and Water
Resources Department Regulations. All parties agreed that the
Health Regulations are applicable to the Sector III subdivision
and the Certification was issued pursuant to those regula-
tions./l2/

Upon the filing of the Certification, it was incumbent upon
the Town of Pittsfield, the only party challenging the presump-
tion, to introduce sufficient relevant evidence to "make a
question for the jury on the fact involved." Rutland CountryI
Club v. City of Rutland, 140 Vt. 142, 146 (1981). In other
words, when the challenging party introduces enough evidence to

/12/ Re: Burlington Street Department, application
#4C0516-l-EB, issued April 13, 1983, contains further analysis
of this Board's interpretation and application of Rule 19.
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1 support a finding that Hawk's project does not conform with
applicable regulations, the presumption disappears and the

.: Applicants must go forward. The Board's function is not to
!i weigh the evidence to determine whether testimony submitted by
:; the Town is more believable than the Certification, nor is it
.i the Board's function at this juncture to make ultimate findings
,i in respect to Criteria l(A) and l(B). The sole issue is whether

Pittsfield has submitted sufficient evidence to support a
'i negative finding under these subcriteria.

Pittsfield sought to rebut the presumption by presenting
,' testimony from the ARC engineer responsible for reviewing the
: project and issuing the Certification. The I3oard permitted

; cross-examination of this witness over the objection of
Pittsfield. We believe the Town's reliance on Kutland Country- -
Club in support of its objection is misplaced: that decision

does not bar cross-examination, it only warns against judging
. the credibility (i.e., believability) of the witness. In
’ reaching our decision we do not judge the credibility of the

.' state witness, rather we conclude that the witness' testimony
could not support a finding that the project fails to conform

with applicable Health Regulations.

Our conclusions in respect to conformance with the health
Regulations are as follows:

:.
a.

t .. .
I

'I b.

i c.

,;

d:

We conclude that the Applicants have effectively
complied with the property line isolation distance
requirement. The preservation of a bufEer zone by way
of easement assures the reservation of an isolation
area serving the purposes of access to and protection
of the system.

Hawk has complied with the requirements of S 5-957 in
respect to manhole intervals: that section
specifically authorizes nonconventional construction
and the Hawk design, including welded joints and
clean-outs at 200' intervals, satisfies the
requirements of the regulations.

We conclude that the two existing beds will not
receive more than the 5,000 GPD permitted by the
regulations; these beds will receive only the last
10,000 GPD not accommodated by the tertiary treatment
plant.

We also conclude that no replacement area is required
by the regulations when an applicant proposes a
community system; the dual alternating design
submitted by Hawk is required by the regulations and
5 5-959(6) is not applicable to this project.
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e. We found a technical violation of the fill requirement
imposed by the regulations; however, because the
deviation is de minimis and because there will be no
operational impact caused by the deviation, we
conclude that the Applicants have complied with
s S-959(4) (c).

f. Finally, while the plans submitted by the Applicants'
engineer contained a statement limiting the engineer's
liability, we conclude that those plans are sufficient
for construction of the system and comply with the
requirements of Appendix E.

Based upon these conclusions, we further conclude that tile
: Town was not successful in rebutting the presumption with

respect to the project's conformance with applicable Board of
’ Health Regulations. The parties were so notified of this

conclusion upon recess of the proceedings on May 8, and the
1 I evidence regarding compliance with the Health Regulations was

s closed as of that date.

!’ 2. Compliance with Water Quality Standards

The Town also contended that the project would cause a
discharge of waste to the waters of the State, contrary to

; Vermont's Water Quality Standards and without first securing a
’ discharge permit pursuant to 10 V.S.A. S 1263. Based upon the

’ evidence adduced by the Town during the March 21 hearing, the
’ full Board concluded that the Town had been successful in

il:I rebutting the presumption attaching to Hawk's Certification in
regard to the narrow issues of whether the project required a

,; discharge permit and whether or not any "discharge" to adjacent
:I
:I streams would cause undue water pollution.

]i At the outset of our July 24 hearing, AEC and the
; Applicants jointly argued:

1) This Board lacks the authority to determine what
regulations are "applicable" to the Hawk project as
that term is used in Criterion 1 of S 6086(a);

2) That the Vermont Water Quality Standards are not
health or water resources department regulations and,
therefore, are not cognizable under Criterion 1./13/

‘I /13/‘ While not technically necessary, AEC ultimately couched
i its argument in terms of a motion to dismiss that portion of the
: Board proceedings pertaining to compliance with Water Quality

', Standards.
! :
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We reject both arguments. In respect to our jurisdiction
to determine what regulations are "applicable" to a project, we
believe the Legislature intended to confer concurrent
jurisdiction to this Board (and to the Commissions) in order
that we might play ,a limited, "watchdog" role with respect to
the permitting processes of other state agencies. 10 V.S.A. S
6086(d) authorizes the Board to adopt rules under which permits
of other state and local entities may be accepted in lieu of
evidence under the ten Criteria. However, we are expressly
cautioned by 5 6086(d) that, unless we are satisfied through an
exercise of independent judgment that such other permits satisfy
the pertinent r.equirements of the ten criteria, we cannot accept
those permits. Furthermore, Criterion I. directs us to evaluate
conformance with the requirements of health and water resources
department regulations, even though those agencies may have
previously concluded that a project conforms with said
regulations.

This legislative scheme contemplates an independent
analysis and application of other agencies' regulations by this
Board; such a charge would have little meaning if it was not
accompanied by the power to decide which regulations are
pertinent and which have no applicationto a pending case. As
is evidenced by the portion of this decision pertaining to the
Health Regulations, we are frequently called upon to determine
which portions of a given regulation apply to a project
undergoing Act 250 review. If we have this authority (and no
party argues that we do not), then by definition we must also
have the authority to decide whether any portion of a regulation
applies to a pending case./l4/

We also reject the argument that the Water Quality
Standards are not "water resources department regulations"
within the meaning of Criterion 1. AK and Hawk read this
clause to mean "regulations promulgated by the department of
water resources." That clause should not be read so narrowly.

10 V.S.A. 5 1252 directs the Water Resources Board ("WRB")
to adopt water quality standards pertaining to the
classification of Vermont's surface waters. However, WRB is not
empowered to administer the classification system beyond the
step of rulemaking. 10 V.S.A. 5 1258 directs the management of
surface waters "under the supervision of the [AK] secretary,"

/14/ The propriety of this conclusion is supported by the
fact that no notice is normally provided to interested parties
(including municipalities) when a public building or subdivision
permit application is filed with or granted by AX. Were we to
agree with the AK/Hawk position, ARC would have the sole
discretion to decide which of its regulations were applicable,
and no interested party would receive notice of that decision,
other than the Applicant.
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including the issuance of discharge permits (5 1263), stormwater
management (S 1264), issuance of temporary pollution permits
($ 1265) and enforcement of Chapter 47 (S 1274). The Secretary
exercises his general supervision of Chapter 47 through the
Department of Water Resources and Environmental Engineering
("Department"), the entity which reviews applications for and
issues discharge permits. In view of this statutory scheme, we
conclude that regulations promulgated under Chapter 47 and
administered by the Department are "water resources department
regulations"/l5/ within the meaning of Criterion 1.

To conclude otherwise would be illogical. § 6086(a) (l),
a subcriterion at issue in this appeal, refers to "an1
applicable health and water resources department regulation
regarding reduction of the quality of the ground or surface
waters flowing through or upon lands . . . .‘I The one
regulation which most directly fits the description "regulation
regarding reduction of the quality of surface waters" is the
WRB's Vermont Quality Standards: those standards establish
quality and use limitations which must be adhered to by the
Department in administering its permit programs, including the
discharge permit program. We cannot conclude that the
Legislature intended us to ignore the one most pertinent
regulation simply because it was promulgated by WRB and not the
Department. Furthermore, were we to accept the AEC/Hawk view,
then the set of regulations to which all parties directed us in
the first phase of our Criterion 1 analysis--the Vermont Board
of Health Regulations--would not be applicable in this case
because they were not promulgated by the Health Department.

The Vermont Water Quality Standards, effective March 7,
1978, provide in Section 12: "Discharge of wastes of a domestic
origin or of wastes which contain pathogenic organisms prior to
treatment, shall not be permitted in Class B waters regardless
of the degree of treatment provided." The parties have
stipulated, and we conclude, that the Tweed River constitutes
Class B waters. There is also no dispute that the wastes
deposited from the project into the septic tank-leach field
system are domestic in origin. Therefore, the sole point in
controversy is whether or not the project results in a discharge
of these wastes into the Tweed River.

The term "discharge" is defined by Chapter 47 and'the
Standards in a similar fashion:

"'Discharge' means the placing,, depositing, or emission of
any wastes, either directly or indirectly, into the waters of
the state." The factual record in this case amply supports the

/15/ The Water Resources Department was renamed the
Department of Water Resources and Environmental Engineering in !
1980. See 3 V.S.A. $ 2802.
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conclusion that wastes are indirectly deposited by the project
into the Tweed River. We found that while a large portion of
the contaminants found in the domestic waste is removed by the
septic tank-leach field system, an identifiable portion of the
BOD, phosphorus, bacteria, and viruses will reach the
groundwater beneath the leach fields. We also found that this
treated waste/l6/ would be conveyed 200' to 400' by groundwater
until it reached the Tweed River. We further found that, while
these materials would be greatly diluted in the groundwater,
detectable amounts would be deposited into the Tweed.
Therefore, we are compelled to conclude that this project would
result in the indirect discharge of waste illto the Tweed River.
We further conclude tllat any such clir;charge would not complex
with the Standards which prohibit tllc discharge of domestic.
waste into Class B waters, regardless of the degree of
treatment. We must, therefore, conclude that this project does
not meet applicable water resources department regulations.

We reach this conclusion fully aware of the potential
implications for these Applicants and for others similarly
situated. It has been the long-standing policy of AEC that no
Chapter 47 discharge permit is required for a project which has
secured either a Public Building (18 V.S.A., Chapter 25) or
Subdivision permit (18 V.S.A., Chapter 23), or other similar
approval. This policy has only recently been altered by the
implementation of the so-called "threshold criteria" found in
S 7-03 of AEC's Environmental Protection Regulations (effective
September 10, 1982) which acknowledge the need for certain
projects generating in excess of 40,000 GPD to secure a
discharge permit in addition to a Subdivision or Public
Buildings permit. Therefore, the conclusion we reach is at odds
with current AEC administrative policy and places Hawk in the
unenviable position of having to serve two masters who do not
agree.

The private sector should not bear the burden and expense
of this regulatory inconsistency. WC have no alternative in
this case but to conclude that a discharge permit is required in
view of clear, virtually uncontroverted evidence that the
project will cause the indirect discharge of waste materials to
waters of the state. Therefore, it is incumbent upon AEC and

1161 The term "waste" is defined by 10 V.S.A. S 1251(12) to
mean: 'I. . . effluent, sewage or any substance or material,
liquid, gaseous, solid or radioactive, including heated liquids,
whether or not harmful or deleterious to waters." The material
deposited into the groundwater from the leach filed constitutes
effluent, sewage and a liquid substance.
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WRB to act quickly to reconcile the existing inconsistency
between subsurface disposal regulations and the discharge permit
directives of Chapter 47 and the Vermont Water Quality
Standards. This is by no means a new issue: Exhibit #12 in
this proceeding is direct evidence that AEC has been struggling
with the applicability of Chapter 47 to subsurface disposal
systems at least since 1981. It is now time to resolve the
regulatory discrepancy through the rulemaking process.

Some people may see the result in this case as ruling that
all on-site systems, including the homeowner's leach field,
create a "discharge." We disagree. The testimony of the
experts who testified before this Board was undisputed: Thoq
all agreed that there would be a discharge, and that certain
pollutants would reach the Tweed River. There was evidence that
the system would increase flows in the River by 1.7% ill low flow
(7QlO) conditions. The evidence about how long it would take
the effluent to reach the River was unconvincing (see Findings
16 and 20), but it may be as little as 30 days.

When the General Assembly enacted Chapter 47, it clearly
intended to regulate both direct and indirect discharges through
a permit system. 10 V.S.A. 5 1251(3). Just as clearly, it did
not intend to require a permit for every on-site sewage system.
In this case, the expert testimony established a direct link, or
"nexus," betwen the proposed sewage system and the Tweed River.
Without that testimony, the Board could not have found that
there would be a discharge. In addition, the amount of
pollutant reaching the River would be more than de minimus. Had
this case involved a septic tank and leach field?f the size
which serves an average home or small business, instead of a
system which will serve 146 homes and may generate up to 56,000
gallons of effluent per day, the Board's decision probably would
have been different.

* 3. Undue Water Pollution

We conclude that the Applicants failed to meet their burden
of proving that the project will not result in undue pollution
of the Tweed River./l7/ We have previously summarized our
findings with respect to the project's indirect discharge of
wastes to the Tweed. However, the record is virtually bare of
site-specific evidence concerning the impact of the disposal
system on the River. Little evidence was offered concerning
the treatment capability of the septic tank-leach field system.
The retention time calculation (which is critical to assessing

/17/ Because there is apparently no hydrogeologic connection
between the project's sewage disposal system and Madison Brook,
the Applicants have met their Criterion 1 burden with respect to
that waterway.
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the degree of treatment which will occur in native soils before
waste reaches the Tweed) was based upon a rudimentary
methodology resulting in a figure which the Applicants' expert
testified is in the range of six times higher than actual site
conditions. Finally, because the Applicants did not provide us
with information concerning the existing water quality of the
Tweed, we have no background data against which to measure the
impact of any discharge caused by the project.

The Applicants have the burden of proof with respect to
I' Criterion 1. 10 V.S.A. 5 6088(a).

, the Applicants'
The presumption attaching to

I Certification was rebutted in respect to the
::, issue of undue pollution of the Tweed River as was made clear I))-

the Eioard's Order of June 27. Therefore,
the Applicants

it was incumbent upon
to go forward and provide us with sufficient

: evidence to make affirmative findings on this issue. The
, Applicants provided only very limited site-specific information

concerning waste treatment. Opinion testimony was offered which
was based upon little more than extrapolation from information

: not directly related to this case. The record lacks evidence
’ derived from a thorough analysis of the operation and impact of

: the proposed system. We conclude that the Applicants have
failed to meet their burden of proof./l8/

B. Criterion 7 - Municipal Services

We conclude that the project will not place an unreasonable
. burden on Pittsfield's fire protection services, based upon the
I representations made by the Stockbridge Fire Department. We

'; also conclude that the project will not unreasonably burden
: Pittsfield road maintenance services:
1: maintenance cost of the

assuming that the
6 miles of Tweed River Drive in

.j Pittsfield will be similar to the cost of maintaining other
'j towns roads, the total cost of maintenance in 1983 was

I approximately $1,600, far less than the approximately $3,200 in
1983 tax receipts from the Our World project. Tax receipts are

/18/Board Chairman Bradley and Plember Lloyd would also
conclude that the project would result in undue water pollution
because the project would violate a specific prohibition in
WRB's Water Quality Standards against the discllarge of wastes
containing pathogenic organisms or wastes of a domestic origin
into Class B waters, regardless of the degree of treatment prior
to discharge. The parties agree that the Tweed River is a Class
D water and the Board has concluded that the proposed treatment
system would create a discharge. Bradley and Lloyd conclude
that violation of Water Quality Standards is, per se, "undue
water pollution," and further evidence on the effect of
pollutants on the receiving waters is unnecessary.
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likely to increase significantly in that new residences were
constructed in 1984 and more will be constructed in 1985 which,
together with sewage treatment facilities, should add to the
Pittsfield grand list.

C. Criterion 9(G) - Private Utility Services

Because the project relies on a "privately-owned utility
service or facility," the community sewage treatment system, we
are required by Criterion 9(G) to assure that "adequate surety"
is provided to Pittsfield, conditioned in a manner sufficient to
protect Pittsfield in the event the Town is required to assume
responsibility for the community system. Several points require
consideration:

1)

2)

3)

We are not called upon by Criterion 9(G) to speculate
about whether or not the Town will ever be required to
operate the community system; the statute requires us
to assume that the Town will shoulder that
responsibility.

ThereEore, we are not directed by Criterion 9(G) to
prevent the Town from having operational
responsibility foisted upon it; rather we are asked to
determine whether properly conditioned surety has been
provided.

Finally, "surety" is a term of art which generally
refers to a person who must pay a debt or perform any
other act for which the principal has bound himself,
in the event that the latter fails to do so. 74 Am.
Jur., Suretyship $ 3. A surety is one who joins with
another person in agreeing that such other person
shall perform the duty he undertakes. Ricketson v.
Lizotte, 90 Vt. 386 (1916). The surety's obligation
is to put its own assets forward as a resource to
ensure payment of obligations owed by the one for whom
it stands in position of surety. Frank W. Whitcomb
Construction Corp. v. Cedar Construction Co., 142 Vt.
541 (1983).

We, therefore, conclude that Condition #5 is not responsive
to the directives of Criterion 9(G). The Applicallts identify
two other forms of "surety: the fact that sewage treatment
assessments by OWSA constitute liens against each lot within the
three-phase development, and the creation of an escrow account
from the proceeds of Sector III sales to partially defray the
cost of constructing the tertiary treatment plant.
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:I The facts of this case suggest that protection must be
afforded in respect to two different potential obligations.

.: First, because construction of the tertiary treatment plant is
j! not occurring at the outset but is instead being deferred until
’ actual flows approach or exceed 40,000 GPD, protection must be
.I provided to the Town in anticipation of the possibility that

Pittsfield will be required to construct the plant. Second,
:: whether or not the plant is built, potential burdens from an

obligation to operate and maintain the system could arise.
Ij

We conclude that the "surety" offered by the AppliCantS is
’ not adequate to protect the Town of Pittsfield in the event it
I is required to assume responsibility for these obligations. Till2

fact that lot owners are OWSA members, and are responsible for
:a assessments which act as liens against their real property,

provides only limited protection: the process of imposing an
assessment and foreclosing on a lien can be quite a time-
consuming and expensive process which may, over the long term,

I result in compensation to Pittsfield but, on a short term basis,
is not responsive to the need to quickly generate revenue to

. correct a potential health or environmental hazard, should one.
: ’I arise. The escrow account proposed in conjunction with the

certification of compliance is also inadequate: it will not
generate sufficient funds to cover the sewage treatment plant

construction cost and it does not provide resources for on-going
maintenance or replacement of the system. Furthermore, there is
some debate concerning whether or not the escrow account is a

! requirement of the certification; the certification on its face
: makes no reference to such an account.

I
’ Therefore, supplementary to the surety offered by the
.j Applicants, we would attach the following additional permit

0 conditions::.
i*
I 1) The Permittees shall create an escrow account to be ’,1

f reserved for use in the event the Applicants or their successors
in interest are required to install a tertiary treatment plant.
Applicants shall deposit into the account $1,000 from the
proceeds of the sale or other conveyance of each Sector III

: parcel. The Applicants shall submit to the Board for its
’ approval an escrow agreement conforming with the requirements of

a; this condition, and no parcel within Sector III shall be
j. conveyed prior to the Board's approval of said agreement.
1 .
.! 2) The Permittees shall submit to the Board a proposal for
'! the creation of a capital replacement fund (distinct from the

tertiary treatment plant construction account) designed to
, accumulate funds to be used in the event the septic tank-leach
field system requires replacement or renovation in the future.

* Money for this fund shall be generated by way of a separate
; capital replacement fund assessment collected annually in
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conjunction with any assessment levied for expenses incurred in
the maintenance of the sewage treatment system and other common
facilities. The proposal should include an estimated
replacement cost, an estimate of the likely date of replacement,
a fee schedule to be applied to system users, and an estimate of
the maximum balance necessary to ensure replacement of the
system, if such replacement becomes necessary.

IV. ORDER -

Based upon the findings of fact and conclusions of law
stated above, we conclude that the proposed GO lot Sector Ill
residential subdivision described in Land Use Permit Application
C3WO347 will be detrimental to the public health, safety, and
welfare with respect to Criterion 1 of 10 V.S.A. 5 6086(a).
Land Use Permit Application #3W0347-EB is, therefore, denied
under the authority of 10 V.S.A. $ 6086.

Dated at Montpelier, Vermont this 21st day of August, 1985.

VERMONT ENVIROPENTAL BOARD

By:

Dissenting: Lawrence H. Bruce, Jr.
Jan S. Eastman
Samuel Lloyd
Donald B. Sargent

Dwight E. Burnham, Sr.
Warren M. Cone/l9/

/19/ Former Board member Cone participated in this matter
under the authority of 3 V.S.A. 5 849. Members Cone and Burnham
dissent only with respect to conclusions pertaining to the
Vermont Water Quality Standards.


