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This decision pertains to appeals of a permit issued by
District #3 Environmental Commission for a 35,000 square

foot commercial store in Hartford. As is explained below,
the Environmental Board has concluded that the proposed
project complies with Criterion 5 (traffic) and fails to
qotiply  with Criterion 8 (aesthetics and scenic and natural
beauty) of 10 V.S.A. S 6086(a). In accordance with its
conclusion on Criterion 8, the Board denies the application
and voids the permit issued by the District Commission.

I. SUMMARY OF PROCEEDINGS

The District #3 Environmental Commission issued Land
Use Permit #3W0125-3-EB to Steven B. and Stanley K. Tanger
(the Applicants) on April 18, 1989. That permit authorizes
the Applicants to construct a 35,000 square foot commercial
store with related parking, signs, lighting and landscaping.
The proposed project is to be located near the intersection
of Gilson Avenue and U.S. Route 4 in Hartford.

On May 18, 1989, the Quechee Lakes Landowners
Association (the Association) filed an appeal of the permit
with respect to various criteria. In its appeal, the
Association asserts that the State of Vermont and the Town
of Hartford are required to be co-applicants on the permit
application because of state and town highway improvements
which are planned as part of the proposed project.

On May 31, a cross-appeal was filed with the Board by
Jane and William A. Miller and Anne and Silvio GiConte (the
Cross-appellants); On June 23, the Applicants filed a
motion to dismiss the Associationts  appeal with respect_,to r
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several criteria. On June 27, Chairman Leonard U. Wilson
convened a prehearing conference in Woodstock, Vermont. At
the prehearing conference, the Cross-appellants indicated
that they wished to subpoena various witnesses. The
Applicants stated that they sought to have the Board dismiss
the cross-appeal with respect to a number of criteria and
that they objected to the Association's and the
Cross-appellants' party status. The Applicants also
submitted a supplemental memorandum of law at the
prehearing.

On June 28, the Applicants filed a motion to dismiss
the cross-appeal with respect to several criteria. The
Board issued a prehearing conference report on July 10. On
that date, the Applicants filed various memoranda of law.
On July 13 and 14, the Cross-appellants filed petitions for
party status. On July 18, the Association filed a
memorandum of law. On July 26, the Applicants filed various
memoranda of law.

On August 2, the Board decided the motions to dismiss
and requests for party status, and parties were informed of
the results by memorandum dated August 7. In that
memorandum, the Board stated that it would fully explain
these results subsequently, and they are explained below.

The Agency of Transportation filed comments on the
co-applicancy issue on August 11, 1989. The Board
deliberated on August 23 in Montpelier concerning that issue
and the subpoena request. On August 29, the Board issued a
memorandum of decision, ruling that the Agency and the Town
of Hartford were not required to be co-applicants and
granting the Chairman the authority to decide the subpoena
request.

On September 12 and 13, 1989, the Association and the
Applicants filed lists of witnesses and exhibits. On
September 19, the Applicants and Cross-appellants filed
prefiled testimony. On September 20, the Association filed
prefiled testimony. On September 21, the Chairman issued a
memorandum denying the subpoena request. On September 29,
the Applicants filed rebuttal testimony. On October 2, the
Applicants and the Association filed their proposed
exhibits.

The Board convened a public hearing in Quechee, Vermont
on October 4, 1989, with the Applicants, the Association,
and the Cross-appellants participating. After hearing
testimony, the Board recessed the hearing pending
reconvening. On December 13, the Board visited the site
with the parties present. Following the site visit, the



Findings ,of Fact, Conclusions of Law and Order
Steven B. Tanger and Stanley K. Tanger, et al.
Land Use Permit Application #3W0125-3-EB
Page 3

Board reconvened the hearing in Quechee, with the same
parties participating. At the reconvened hearing, the
Applicants waived all rights of objection and
cross-examination with respect to the prefiled testimony and
exhibits offered by the Association and the
Cross-appellants. The Board recessed the hearing pending
review of the record, determination of whether the record is
complete, deliberation, and decision. On January 18, 1990,
the Board issued a recess memorandum.

The Board deliberated concerning this matter on January
10, March 7, April 25, and May 9, 1990. On May 9, the Board
declared the record complete and adjourned the hearing.
This matter is now ready for decision.

II. MOTIONS TO DISMISS

The Association's appeal concerns Criteria 5, 8, 9(K)
(public investments) and 10 (conformance with local or
regional-plans). The Association requested and received
party status before the District Commission only with
respect to Criterion 8.

The cross-appeal concerns Criteria l(B) (waste
disposal), l(E) (earth resources), 5, 9(F) (energy
conservation), 8, 9(K) and 10. The Millers requested and
received party status before the District Commission only
with respect to Criterion 8. The GiContes requested and
received party status before the District Commission only
with respect to Criteria 5 and 8.

The Applicants argue that the Board should dismiss the
appeal and cross-appeals insofar as they raise criteria on
which the Association and the Cross-appellants neither
requested nor received party status.

Persons may only appeal those criteria on which they
had party status before the District Commission unless they
requested party status on other criteria and were wrongly
denied it, or a substantial inequity or injustice would
result if they were not allowed to appeal the criteria. Re:
Maole Tree Place Associates, Application #4C0775-EB,
Memorandum of Decision at 12-13 (December 22, 1988); Re:
Sherman Hollow, Inc., Application #4C0422-5-EB, Memorandum
of Decision at 4 (February 3, 1988). The Association and
and the Cross-appellants have not shown that a substantial
inequity or injustice will result if they cannot appeal
criteria on which they did not have or request party status
before the District Commission. Accordingly, the Board has
granted the Applicants' motion, and limited the scope of the



I * . .
i
/ I”
! I

P

Findings of Fact, Conclusions of Law and Order
Steven B. Tanger and Stanley K. Tanger, et al.
Land Use Permit Application #3W0125-3-EB
Page 4

appeal to Criteria 5 (on appeal by the GiContes) and 8 (on
appeal by the Association and the Cross-appellants).

III. PARTY STATUS

The Association and the Cross-appellants seek party
status as adjoining landowners pursuant to 10 V.S.A. S
6085(c) and Board Rule 14(A) on those criteria which are at
issue. The Association and the Cross-appellants also seek
party status pursuant to Rules 14(B)(l)  (person whose
interest may be affected) and 14(B)(2) (materially assisting
party).

The Applicants oppose these requests for party status
for a variety of reasons. They assert that the
Cross-appellants are not adjoining landowners because the
Association owns a greenbelt which lies between the proposed
project and the Cross-appellants' properties. They also
assert that, under the language of 10 V.S.A. S 6085(c),
persons cannot simultaneously seek party status as an
adjoining landowner and a Rule 14(B) party. Further, they
argue that the Board's notice of prehearing conference in
this matter, issued May 26, 1989, required persons to file
petitions for party status on or before the date of the
prehearing conference, which was June 27, 1989. The party
status petitions in this matter were filed in July 1989.

The Board has declined to rule on whether the
Association and the Cross-appellants should be granted party
status as adjoining landowners because it has determined to
grant them party status on Criteria 5 and 8 pursuant to Rule
14(B) (1).

The Board does not believe that 10 V.S.A. fi 6085(c)
precludes persons from simultaneously requesting party
status as adjoining landowners and Rule 14(B) parties. 10
V.S.A. S 6085(c) provides:

Parties shall be those who have received notice,
adjoining property owners who have requested a hearing,
and such other persons as the board may allow by rule.

The Board does not interpret this section to mean that
persons whom it may allow as parties by rule are 1tother11
than adjoining landowners. The Board interprets this
section to provide for three categories of persons who are
parties to Act 250 proceedings. One person may fit into
more than one category. Further, a person whom in the Board
has determined not to be an adjoining landowner may still
qualify as a Rule 14(B) party, and for this reason alone
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persons must be allowed to request party status both as
adjoining landowners and Rule 14(B) parties.

The Board also does not believe its notice of
prehearing conference required petitions for party status on
or before the date of the prehearing conference. The
Board's notice states:

The Chairman of the Board, or its duly authorized
member, will meet with the parties or their
representatives at a prehearing conference on
Tuesday, June 27, 1989, at 2:30 p.m. at the
Woodstock Historical Society, 26 Elm Street,
Woodstock, Vermont. Those, persons seeking to
participate as parties (including llstatutoryll
parties) in the hearing should attend the
prehearing conference and should be prepared to
identify issues, proposed witnesses and exhibits
to be presented. Those seeking party status who
are not able to attend the prehearing conference
should notify the Board in writing by Monday, June
26, 1989 of their intention to appear, the issues
they intend to address, and the witnesses and
exhibits they intend to present.

This notice merely requires that persons seeking to
participate in the hearing attend the prehearing conference
or notify the Board of their desire to participate prior to
the conference. This requirement applies to adjoining
landowners and to permitted parties under Rule 14(B). It
also strongly suggests that the so-called llstatutoryll
parties attend the prehearing conference or provide prior
written notice of intent to participate. In no way does the
notice require filing of complete written submissions on
party status on or before the date of the prehearing
conference.

IV. ISSUES IN THE APPEAL

Whether, pursuant to 10 V.S.A. S 6086(a)(5)
(Critirion 5) the proposed project will cause unsafe
traffic condi&ons or unreasonable congestion.

Whether, pursuant to 10 V.S.A. S 6086(a)(8)
(Critirion 8) the proposed project will have an undue
adverse effeck on aesthetics or scenic and natural beauty.

V. FINDINGS OF FACT

1. The Applicants propose to construct a 35,000 square
foot commercial building on a 7.9-acre tract of land
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with related parking, signs, lighting, and landscaping.
The Applicants will create individual spaces within the
building for retail stores. The proposed project is to
be located near the intersection of Gilson Avenue and
U.S. Route 4 in Hartford.

The project is located south of Route 4, which is the
northwestern boundary of the project tract. Proceeding
east, Route 4 intersects Gilson Avenue at the
approximate midpoint of the tract's southern border.
From Route 4, Gilson Avenue runs south for an
approximately 100-foot portion which is almost
perpendicular to Route 4. Gilson Avenue then curves
sharply east and becomes nearly parallel to Route 4 for
approximately 300 feet, after which it turns to the
southeast and intersects with Marsh Family Road. From
the point at which Route 4 and Gilson Avenue intersect,
the tract's northern border is Gilson Avenue. The
Association owns common land on the other side of Route
4 from the proposed project. This location is within
an area known as the "Quechee Lakes Planned
Development," which is a large, unified development
created by the Quechee Lakes Corporation and is subject
to a plan known as the Quechee Lakes Master Plan. The
Planned Development includes a mix of residential,
commercial, and common lands. Common lands are owned
by or in the process of being deeded to the Quechee
Lakes Landowners Association (the Association) and are
held for the use and benefit of Quechee Lakes
landowners.

One objective of the Planned Development is to preserve
open space, and to this end many of the common lands
within the Development are undeveloped green spaces.

The tract's eastern, southern, and western boundaries
consist of an approximately 25-foot wide greenbelt
owned in common by the Association. Immediately on the
other side of the greenbelt from the tract are Marsh
Family Road on the southeast and four residential lots
on the southwest. A residence owned by Jane and
William Miller is located southeast of the tract, on
the southern side of Marsh Family Road. Parts of the
project will be visible from this residence.

The project site slopes up from Route 4 and Gilson
Avenue along a wooded hillside. The slopes nearer the
roads are more gradual than the slopes nearer the
southern border of the site. The northwestern portion
of the site is a densely wooded mixture of hard and
softwood trees. The northeastern portion of the site,
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near Gilson Avenue, is more open and consists primarily
of meadow vegetation. About 250 feet into the site
from its northern boundary, the grades become steeper
and vegetation consists primarily of a forest of mature
white pine and mixed hardwoods.

The proposed project will be centrally located on the
site. It will be built largely on the more gradual
slopes of the site but will also extend into the
steeper slopes near the southern boundary. Constructed
improvements will actually occur on 40 percent of the
site, with the remaining 60 percent surrounding these
improvements in a narrow circle. As shown on Exhibit
20 (Sheet L2, Site Plan), this arrangement tends to
emphasize the prominence of the constructed
improvements on the site. The largest open area which
will remain on the site is located on the southern
boundary near Marsh Family Road, and no large
undeveloped area will remain near the northern boundary
of the site near Gilson Avenue and Route 4.

As part of the proposed project, nearly all existing
vegetation on the site will be destroyed except for a
significant portion of the mature forested area near
the southern boundary.

No pedestrian access is planned to the proposed
project. Vehicular access to the project will be from
Gilson Avenue Avenue. As shown on Exhibit 33, Sheet
C-2, the Applicants will place a new curb cut along
Gilson Avenue approximately 380 feet from the Gilson
Avenue and Route 4 intersection (measured from the
intersection along Gilson Avenue's traveled way to the
midpoint of the curb cut).

Starting at the Route 4 and Gilson Avenue intersection,
Gilson Avenue is paved only for the first approximately
240 feet. See Exhibit 33, Sheet C-2. The Applicants
will pave a portion of Gilson Avenue starting from the
current end of the pavement to the eastern end of the
curb cut.

The majority of traffic associated with the proposed
project will use Route 4 to get to and from the
project, travelling through the Route 4 and Gilson
Avenue intersection, the curb cut, and that portion
which lies between the intersection and the curb cut.
Some traffic associated with the project will use that
portion of Gilson Avenue which lies east of the
project, particularly traffic also associated with a
subdivision known as ttDupuis Hill," which is located
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11.

12.

13.

14.

southeast of the project and which is planned to
consist of 150 units. Forty-three of the Dupuis Hill
units have been constructed. Traffic from the Dupuis
Hill subdivision also may use Gilson Avenue to reach
Route 4.

For a vehicle stopped on Gilson Avenue, preparing to
turn onto Route 4, sight distances to the east and west
are at least 450 feet. In the vicinity of the proposed
project, the speed limit for Route 4 is 40 miles per
hour (mph). The recommended sight distance for turning
onto a 40 mph road is 415 feet.

Route 4 is one of the few east-west highways in Vermont
and is a highly traveled road. Average annual daily
traffic on Route 4 in the vicinity of the proposed
project is projected to be 8650 trips in 1990 and 9300
trips in 1993. Average afternoon peak hour trips in
this area of Route 4 are projected to be 810 in 1990
and 915 in 1993.

During the afternoon peak traffic hour, the proposed
project will generate approximately 228 trips. Of
these trips, 163 will be flpassbym and 65 will be new.
llPassbyll  trips refer to vehicles which will be part of
the traffic in the area of the proposed project even if
the project is never built, and which will stop at the
proposed project if built.

Level of service (LOS) estimates for the Gilson Avenue
and Route 4 intersection are as follows ("no build"
means without the proposed project and 11build11 means
with the project):

In 1990 -

Turning
Scenario Movement LOS

Average Peak Hour: RT fm Gilson A
No Build LT fm Route 4 A

LT fm Gilson C

Average Peak Hour: RT fm Gilson A
Build LT fm Route 4 A

LT fm Gilson D

Weekday Design Hour: RT fm Gilson A
No Build LT fm Route 4 A

LT fm Gilson D
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Weekday Design Hour:
Build

RT fm Gilson
LT fm Route 4
LT fm Gilson

Saturday Design Hour:
No Build

RT fm Gilson
LT fm Route 4
LT fm Gilson

Saturday Design Hour:
Build

RT fm Gilson
LT fm Route 4
LT fm Gilson

In 1993 -

Scenario
Turning
Movement

Average Peak Hour:
No Build

RT fm Gilson
LT fm Route 4
LT fm Gilson

Average Peak Hour:
Build

RT fm Gilson
LT fm Route 4
LT fm Gilson

Weekday Design Hour:
No Build

RT fm Gilson
LT fm Route 4
LT fm Gilson

Weekday Design Hour:
Build

RT fm Gilson
LT fm Route 4
LT fm Gilson

Saturday Design Hour:
No Build

RT fm Gilson
LT fm Route 4
LT fm Gilson

Saturday Design Hour:
Build

RT fm Gilson
LT fm Route 4
LT fm Gilson

A
A
D

A
A
D

A
A
E

LOS

A
A
D

A
A
D

A
A
D

A
A
E

A
A
D

A
A
E

Level of service estimates are based on a rating system
of A through F. A refers to no traffic delays, and F
refers to extreme traffic delays. Levels B through E
refer to progressively worsening traffic conditions
within a continuum bounded by levels A and F.
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16. Exhibit 33, Sheet C-2A contains various proposals for

road improvement by the Applicants. The Applicants
propose to expand West Gilson Avenue near the
intersection with Route 4 and to provide left-turn and
right-turn lanes for traffic turning onto Route 4 from
Gilson Avenue. The Applicants also propose to widen
Route 4 near the Gilson Avenue intersection in order to
provide a left-turn lane for traffic coming to the
project from the east and a right-turn lane for traffic
coming to the project from the west. Simulated traffic
islands will be painted on Route 4 both east and west
of the proposed project. These traffic islands will
begin several hundred feet prior to the left-turn and
right-turn lanes and will provide separation between
eastbound and westbound traffic on Route 4. The
Applicants 1 road improvement proposals will not
diminish the sight distances for vehicles turning from
Gilson Avenue onto Route 4.

Without the proposed project, a traffic signal will
likely be needed at the Route 4 and Gilson Avenue
intersection no earlier than 1993. If the proposed
project is built, it is likely that a signal will be
needed earlier than 1993.

The area surrounding the proposed project is a
residential resort community located within the rural
Village of Quechee. The Quechee area is characterized
by rolling wooded hills and open valleys which are
typical of eastern central Vermont. The Ottaquechee
River forms an oxbow around which the village is
oriented. The broad valley floor is visually contained
on all sides by wooded hills.

Quechee Village is located on Main Street. Main Street
ends at its intersection with the Quechee-Hartland
Road, which in turn intersects with Route 4 to the east
of the proposed project. The Village is characterized
by traditional stone and wood frame buildings which are
densely lined along the road. A great deal of new
residential development has occurred in the valley
surrounding the Village. Most of the residential
development has been constructed on the lower slopes of
the hills. Most of the residential development has
been part of the Planned Development, which was laid
out so that the natural features and amenities of the
Valley, such as open space, ridgelines, water fronts
and views, were for the most part left undisturbed. By
building in locations with adequate screening,
requiring materials which blend into the landscape, and
using cluster planning, the visual prominence of much
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21.

22.

23.

24.

of the residential development has been minimized.
These measures have helped to maintain the valley's
appearance as a small, rural, village-oriented
community.

Between the outskirts of Rutland City (west of the
proposed project) and White River Junction (east of the
proposed project), a driver on Route 4 sees mostly
rural landscapes, with farms in the valleys and forests
on the steeper slopes and upper elevations. Pockets of
development are seen at major road crossings, towns,
and resort areas.

Commercial uses in the valley are clustered primarily
in the Village center. This commercial center has been
extended in recent years out to the intersection of
Route 4 and the Quechee-Hartland Road. There are a
number of commercial uses on Route 4 located east of
the proposed project near that intersection. There are
further commercial uses located east of the
intersection in the area of Quechee Gorge. These
commercial uses along Route 4 consist generally of
small, tourist- and locally-oriented businesses
scattered at random along the road. The commercial
uses are interspersed with residential and rural uses.

West of the project along Route 4 land uses are
primarily residential, interspersed with some rural and
commercial uses.

Only two of the commercial uses in the area of the
proposed project exceed a total of twenty thousand
square feet of building space. The Newton Inn, located
a quarter mile west of the proposed project, includes
one 14,000 square foot structure and additional 25,000
feet of building space divided into several different
structures. Further, as shown on Exhibit 44 (Density
and Scale Analysis), the Friendship Inn and Red Pines
Restaurant includes 33,117 square feet of space broken
up into nine buildings, and the next largest use, the
Timber Rail Village, includes 19,800 feet of building
space broken up into three buildings.

The proposed project includes one 35,000 square foot
building. As shown on Exhibit 20 (Sheet L2, Site
Plan), the building is divided into three parts which
share common walls and are interconnected. The
northern side of the building, facing Route 4, will be
about 350 feet long. The finished floor elevation of
the building will be approximately 702 feet. The
building will be approximately 35 feet high. The
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26.

27.

28.

29.

elevation of Route 4 in the area of the proposed
project ranges from 680 to 690 feet.

The building's northern facade will run approximately
parallel to the tract's northern border, which is Route
4 on the northwest and Gilson Avenue on the northeast.
Following construction of the Applicants' proposed road
improvements, the building's northern side will be
approximately 100 feet at its closest point, and 160
feet at its farthest point, from the edge of the
traveled way on Route 4. The building's northern side
will come as close as approximately 75 feet to Gilson
Avenue, again following construction of the road
improvements. (Measurements are based on Exhibit 20,
Sheet L2.)

A covered walkway will be constructed along the
building's northern facade. The walkway will extend
from the northern facade part way along the western and
eastern facades. Eaves will be placed above the
walkway. Behind the eaves will be a solid wall which
forms approximately the upper two-thirds of the
northern,facade. The eaves are not large enough to
hide the solid wall. As shown on Exhibit 20 (Sheet
A-3, Elevations), views of the northern facade will be
dominated by this wall and the viewer's impression will
be of a large, solid mass. The northern facade faces
Route 4.

The building facades will be constructed of wood. The
roof will be constructed of anodized or baked enamel.
The Applicants intend to use colors for the building
which they describe as "recessive." They have not
stated which colors they intend to use.

The proposed project will include two parking areas
with a total of 179 parking spaces. One parking area
is located to the east of the building. It will be
located immediately south of the vehicle entrance to
the proposed project. At its closest point, the
parking area will will be approximately 30 feet from
Gilson Avenue and 100 feet from Route 4 (measurements
based on Exhibit 20, Sheet L2). The elevation of this
parking area will be from 688 to 694 feet in the front
and from 696 to 702 feet in the rear. Immediately
north of this parking area, Route 4 has elevations of
approximately 670 to 680 feet.

A paved roadway will run west from the eastern parking
lot in front of the building to the second parking
area. Part of this parking area will be located on the
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30.

31.

32.

33.

northern side of the building between the building and
Route 4, with the remainder of the parking area to be
located on the western side of the building. At its ’
closest point, the parking area will be approximately
35 feet from Route 4 (measurement based on Exhibit 20,
Sheet L2). The elevations of the portion of the
parking area north of the building will be from 696 to
700 feet. The elevations of the western portion of the
parking area will be from 696 to 699 feet. Immediately
north of the parking area, Route 4 has elevations of
from 688 to 690 feet.

Lighting for the proposed project will consist of high
cutoff ltshoeboxtt  fixtures located along the edges of
roadway, parking, and pedestrian walkways. Nine
fixtures will be mounted on 20 foot poles and 14
fixtures willfbe mounted on 12 foot poles. All lamps
will be 400-watt metal halide.

The 12-foot fixtures will be located between the
building and that portion of the site which borders
Route 4. Lights will operate until one hour after
store closing.

One entrance sign is proposed for the project. The
sign will be located immediately west of the Route 4
and Gilson Avenue intersection. The sign will be of
natural materials. It will be illuminated by a
directional spotlight on each side and not internally.
The entrance sign has not been planned so that it does
not interfere with sight distance for drivers turning
left onto Route 4 from Gilson Avenue. Signs for
individual stores within the building will be suspended
beneath the covered walkway parallel to the building
facade. There will be no roof-mounted or internally-
illuminated signs.

The Applicants propose a landscaping plan (Exhibit 20,
Sheet L2). They will plant a total of 62 trees along
the Route 4 side of the proposed improvements between
the paved areas and Route 4. The plantings on this
side will primarily be deciduous with a few coniferous
trees. Coniferous plantings will be a minimum of eight
feet in height and deciduous plantings will be between
2.5 to 3.5 inches in diameter. Trees will also planted
in the remainder of the circular, unimproved land
surrounding the proposed improvements. Landscaped
islands are planned within the parking areas. A total
of 258 trees and 171 shrubs will be planted.
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35.

36.

37.

38.

39.

40.

The landscaping proposed for the northwestern part of
the site near Route 4 will block the sight line of
drivers turning left on Route 4 from Gilson Avenue.

The proposed project will be highly visible to drivers
passing by on Gilson Avenue and Route 4. Drivers will
be confronted by a large, solid mass close to the road.
This intrusive effect will be accentuated by the
elevations of the building, and parking lot, which are
several feet above the traveled way on both roads. In
addition to the building, approximately 60 to 70
parking spaces will be visible. During the winter, the
intrusive visual effect will be further intensified
because primarily deciduous plantings are proposed for
the northern part of the site near the roads.

Drivers approaching the proposed project from the west
will be jarred by the proposed project because they
will suddenly see it after coming around a bend in the
road which screens the project from view of drivers
west of the bend.

The proposed project will be highly visible to Quechee
Lakes residents who use the nearby common lands for
recreation and open space purposes. From the common
land across Route 4, the residents will look up onto a
large, massive structure. From the greenbelt
surrounding the building and behind the site, much of
the site will be visible.

Strip development is characterized by a clutter of
buildings, signs and driveways. Typically, strip
development is stretched out along highways and has
minimal screening. Strip development tends to reduce
the amount of open space in relation to built space.

The 1987 Town of Hartford Master Plan states at I-22,
under llRecommendations  to Preserve and Enhance
Visual/Cultural Quality:"

Discourage further strip residential or commercial
development along major highways. Strip
development tends to restrict views to surrounding
terrain and may promote an image contrary to the
actual character of the town.

In a chapter concerning the Town's economic base, under
1tRecommendations,11  the Town's Master Plan states at
IV-20:
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VI.

A.

the

Continued strip development along Routes 4 and 5
will (1) transform scenic, visually pleasing roads
into a long ugly line of commercial
establishments, thus changing the image of the
Town and making it less appealing to tourists and
visitors . . .

CONCLUSIONS OF LAW

Criterion 5 (Traffic)

Criterion 5 requires that, prior to issuing a permit,
Board find that a proposed project will not create

unsafe traffic conditions or unreasonable congestion. 10
V.S.A. S 6086(a)(5). If a project does not comply with
Criterion 5, the Board may not deny a permit but may impose
conditions to alleviate burdens created by the proposed s
project. 10 V.S.A. S 6087(b). The burden of proof with
respect to Criterion 5 is on the opponent, but the applicant,
must come forward with sufficient facts for the Board to

'&make a positive finding. 10 V.S.A. S 6088(b); Re: Pratt's
Propane, Application #3R0486-EB, Memorandum of Decision at 5
(January 27, 1987).

The project as proposed for the most part complies with
Criterion 5 except that the proposed landscaping on the
northwest part of the site will block the line of sight for
drivers turning left onto Route 4 from Gilson Avenue.
Further, the proposed entrance sign was not planned to
ensure that it will not interfere with this line of sight.
Accordingly, if the Board were to issue a permit for this
project, it would include a condition requiring that the
proposed sign and landscaping along Route 4 west of the
Route 4 and Gilson Avenue intersection not block the line of
sight for vehicles turning left from Gilson Avenue onto
Route 4. On this basis, the proposed project complies with
Criterion 5.

Notwithstanding the above conclusion that, with certain
modifications, the project would comply with Criterion 5,
the Board feels compelled to express its concern with
continuing development of commercial projects along the
length of the Route 4 corridor. Strip development on this
major cross-state artery is creating cumulative traffic
congestion and hazardous conditions that are largely beyond
the scope of Criterion 5, but fall squarely within the
regulatory authority of the local governments along the
highway.
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B. Criterion 8 (Aesthetics and Scenic and Natural Beauty)

Criterion 8 requires that, prior to issuing a permit,
the Board find that a proposed project will not have an
undue adverse effect on aesthetics or scenic and natural
beauty. 10 V.S.A. $ 6086(a)(8). Similar to Criterion 5,
the burden of proof here is on the opponents, but the
applicant must produce sufficient facts on which to base a
positive finding. 10 V.S.A. S 6088(b); Pratt's Propane at
5. The Board may deny a permit pursuant to Criterion 8 if
it concludes that the proposed project will be detrimental
to the public health, safety or general welfare. 10 V.S.A.
S 6087(a).

1. Standards for Evaluating Aesthetics

The Supreme Court has stated that the Board, and not
the average person in the community, is required to
determine whether a development will have an undue impact on
the aesthetics of an area. In re Robert B. and Deborah J.
McShinskv  No. 88-312, slip op. at 7 (February 9, 1990). In
Re: Ouech&e Lakes Corporation, et al., Applications
#3W0411-EB and #3W0439-EB,  Findings of Fact, Conclusions of
Law and Order at 18-20 (November 4, 1985), the Board
enunciated the following two-stage aesthetics analysis which
the Board hasused in this case:

In judging the impact of a proposed project on the
values described in Criterion 8, the cornerstone is the
question: Will the proposed project be in harmony with
its surroundings--will it llfitll the context within
which it will be located? Several specific features
must be evaluated in answering this question:

1) What is the nature of the project's surroundings?
Is the project to be located in an urban,
suburban, village, rural or recreational resort
area? What land uses presently exist? What is
the topography like? What structures exist in the
area? What vegetation is prevalent? Does the
area have particular scenic values?

2) Is the project's design compatible with its
surroundings? Is the architectural style of the
buildings compatible with other buildings in the
area? Is the scale of the project appropriate to
its surroundings? Is the mass of structures
proposed for the site consistent with land use and
density patterns in the vicinity?
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3) Are the colors and materials selected for the
project suitable for the context within which the
project will be located?

4) Where can the project be seen from? Will the
project be in the viewer's foreground,
middleground or background? Is the viewer likely
to be stationary so that the view is of long
duration, or will the viewer be moving quickly by
the site so that the length of view is short?

5) What is the project's impact on open space in the
area? Will it maintain existing open areas, or
will it contribute to a loss of open space?

All of these factors must be weighed collectively in
deciding whether the proposed project is in harmony
with--i.e., "fits"--its  surroundings. The land uses
which surround a project are crucial to the analysis.
The same building which may add to the aesthetic
qualities of an urban area may detract from those
qualities in a rural setting, because the context is
different. The visual impact of a single large
building may be lessened if its mass is broken up into
several smaller structures. A building which may
project itself toward the viewer because it is painted
white or red, may tend to recede into the background if
it were painted in darker tones. Loss of open space
areas tends to be "adverse I8 from a strictly aesthetic
standpoint, because open space is an important feature
in the scenic beauty of Vermont.

The expert witnesses agreed that certain types of land
forms are especially sensitive to change, because these
land forms tend to be visible from a wide area or they
are seen by large numbers of people. These sensitive
areas include ridgelines, steep slopes, shorelines and
floodplains. Other features are sensitive because they
are aesthetically unique; examples may include historic
structures, wetlands and natural areas. In evaluating
a project proposed in a sensitive area, the Board and
District Commissions should give special attention in
assessing whether the scenic qualities of these sites
will be maintained.

If after a collective analysis of these factors, we
conclude that the proposed project would have an
adverse impact on the aesthetics or scenic or natural
beauty of the area, the next step is to determine
whether the adverse impact is l@undue.tt We conclude
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that an adverse impact is undue, and therefore violates
Criterion 8, if we reach a positive conclusion with
regard to any one of the following:

1) Does the project violate a clear, written
community standard intended to preserve the
aesthetics or scenic, natural beauty of the
area? Such standards may, for example, be
set forth in the local or regional plan, or
be adopted in the creation of an historic
design district, or be incorporated into a
municipal or State scenic road designation.
If the Board or Commissions find that such
standards do exist, and that the project as
designed would violate those standards, the
adverse impact would be undue.

2) .Does the project offend the sensibilities of
the average person? The Legislature has
directed the Commissions and this Board,
composed of lay people from many different
communities within Vermont, to determine what
is acceptable in terms of new developments1

impact on aesthetics and scenic and natural
beauty. If our sensibilities are,
collectively, offended by a project, its
impact under Criterion 8 is undue. It is not
enough that we might prefer to see a
different design or style of building, or
that we might prefer a different type of land
use, but that the project, when viewed as a
whole, is offensive or shocking, because it
is out of character with its surroundings, or
significantly diminishes the scenic qualities
of the area.

3) Has the Applicant failed to take generally
available mitigating steps which a reasonable
person would take to improve the harmony of
the proposed project with its surroundings?
Such steps may include selection of less
obtrusive colors and building materials,
implementation of a landscaping plan,
selection of a less obtrusive building site
within the project area, or reduction of the
mass or density of a project. If there are
reasonable alternatives available to the
Applicant that would mitigate the adverse
impact of the project, failure to take
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advantage of those alternatives may, in some
circumstances, render undue an otherwise
acceptable aesthetic impact.

In summary, we approach the Criterion 8 evaluation of
the Quechee projects by first deciding whether or not
those projects are in harmony with their surroundings.
In performing this analysis, special scrutiny must be
given to sensitive natural features. If we determine
that a project's impact on its surroundings would be
adverse in some manner, we then must determine whether
the impact is "undue" because the project would violate
an express community standard pertaining to aesthetics,
would be offensive or shocking to the sensibilities of
the average person, or has failed to incorporate
reasonable mitigating steps which would improve its
harmony with its surroundings.

2. Adverse Effect

The context of the proposed project is largely that of
the Quechee valley, including Quechee Village and the
Quechee Lakes Planned Development. The valley consists of
rolling wooded hills and open areas. The valley floor is
visually contained on all sides by hills. The valley
appears to the viewer to be a small, rural, village-oriented
community. Visible commercial and residential uses are
clustered around the Village center, with an offshoot of
commercial development which has grown out of the Village
center toward the area of the proposed project. Of these
commercial uses, those with large amounts of building space
have broken up that space into distinct and separate
buildings.

The Planned Development is a primarily residential
development surrounding the proposed project. This
development has been guided by objectives of preserving the
natural features of the valley such as open space,
ridgelines, waterfronts, and views. The visual prominence
of much of the residential development in this area has been
sharply minimized through use of screening, cluster
planning, and materials which blend with the landscape.
Common areas have been retained to provide residents with a
sense of green space.

The proposed project will be located on Route 4. This
highway is characterized by rural landscapes, farms, and
forests. Pockets of development occur at major road
crossings, towns, and resort areas.
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The Board believes that the proposed project will have
an adverse effect on aesthetics and scenic and natural
beauty. The project will not fit within the context of the
area. The use of a single structure of such large size is
incompatible with surrounding commercial uses which consist
of structures of much smaller size. The viewer will regard
the proposed project as one large solid mass, and therefore
its elevation and closeness to the road will make it a
significant visual intrusion for drivers along Route 4,
particularly for those approaching the proposed project from
the west, and for residents using the nearby greenbelt and
common land owned by the Association. Project parking also
will be visible from these areas. The project's visibility
will be increased during the winter by the use of deciduous
rather than evergreen screening on the northern side of the
project. The visual prominence of such a development is out
of character with the surrounding Planned Development, which
seeks to minimize visual intrusions and emphasize the
natural features of the valley.

The proposed project also will result in a loss of open
space and forested land. Its central placement within the
site exacerbates this loss by leaving only a narrow,
circular strip of undeveloped space around the improved
areas of the site and a patch of mature forest on the site's
southern side. Thus, no significant block of open land will
remain on the site. The loss of this open land will
significantly contribute to the loss of the rural character
of Route 4 and of the natural features of the valley.

Further, the proposed project will be a strip
development. It will be a commercial use which is oriented
toward vehicles rather than pedestrians. It will
significantly reduce open space in relation to built space.
It will be located near a number of existing
highway-oriented commercial uses which have grown into this
area from the existing Village commercial center. Thus, it
will contribute to the clutter which characterizes strip
development by adding a large, visible structure close to
the highway. Strip development does not fit within the
context of the valley and the Planned Development because it
reduces natural features such as open space and results in
highly visible structures, and because the context of the
area is one of structures with low visibility and of design
which preserves natural features.

3. Undue Adverse Effect

As earlier stated, an adverse effect is undue if the
Board reaches a positive conclusion with regard to any one
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of three factors: (1) the project violates a community
standard, (2) the applicant has failed to take reasonable
mitigating steps, or (3) the project is shocking or
offensive.

The Town of Hartford Master Plan (1987) contains two
clear, written statements concerning strip development. See
findings 39 and 40, above. Each of these statements
individually demonstrates that the Hartford community
considers strip development to be antithetical to preserving
views and the image of the Town. The Plan specifically
recommends discouraging further strip development along
highways. Accordingly, the Board concludes that the
proposed project violates clear, written community
standards.

Further, the Board concludes that the Applicants have
failed to take all measures which a reasonable person would
take to improve the harmony of this project with its
surroundings. The Applicants' landscaping plan fails to
adequately screen the project during the winter because of
the primary use of deciduous trees on the northern side of
the site. The massing, design and location of the structure
emphasize rather than diminish its imposing nature.

Finally, the Board is divided on whether the proposed
project will be offensive to the average person. Acting
Chairman Wilson and Members Bongartz, Lloyd, and Storrow
believe the project is offensive because they believe that
collective sensibilities will be offended by the large mass
and prominent visibility of a project located in an area
characterized by smaller structures and significant efforts
to reduce the visibility of development. Members Courtney,
Gibb, and Wagner do not believe the project is offensive to
the average person.

For the foregoing reasons, the Board concludes that the
proposed project creates an undue adverse effect on
aesthetics and scenic and natural beauty. Pursuant to 10
V.S.A. S 6087(a), the Board also concludes that the proposed
project will be detrimental to the general welfare.
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VII. ORDER

1. The motions to dismiss are granted. The scope of
the appeal is limited to Criteria 5 (traffic) and 8
(aesthetics and scenic and natural beauty).

2. The Association and the Cross-appellants are
granted party status on Criteria 5 and 8 pursuant to Rule
14(B) (1) l

3. Land Use Permit Application #3W0125-3-EB is
denied.

4. Land Use Permit #3WO125-3 is voided.

Dated at Montpelier, Vermont, this 22nd day of May,
1990.

ENVIRONMENTAL BOARD

L&nard U.
Ferdinand Bongarth
Elizabeth Courtney
Arthur Gibb
Samuel Lloyd
Charles Storrow
W. Philip Wagner

a:tanger2.dec(8)


