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RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Leonard R. Lemieux and Rose T. Lemieux
d/b/a Chelsea Ledge Pit
Land Use Application #3R0717-EB

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pertains to an appeal of the District #3_. _.
Environmental Commission's denial of land use application
#3R0717 (the Application) for a project described as the
extraction of 10,000 cubic yards of ledge material per year
for 30 years (the Project). As is explained below, the Board
denies the Application under 10 V.S.A. S 6086(a)(8) and (10).

I. BACKGROUND

On April 14, 1993, the District Commission issued its
decision denying the Application.

On May 11, 1993, Leonard and Rose Lemieux (the
Appellants) filed an appeal with the Board through their
representative Mr. Perley Briggs.

On June 22, 1993, then Board Chair Courtney convened a
prehearing conference, and a prehearing conference report was
issued on July 8, 1993.

On October 7, 1993, a panel of the Board consisting of
Acting Chair Bruce and members Gibb and Richardson convened a
hearing in this matter pursuant to Board Rule 41 with the
following parties participating:

The Appellants by Mr. Perley Briggs
Edward Kuban by Marc Eagle, Esq.
Chelsea Board of Selectmen by Jacqueline Mattoon
Mr. and Mrs. William Funk, Jr., m se

After hearing testimony and taking a site visit, the hearing
panel recessed the matter. The hearing panel deliberated on
this matter on October 7, 1993.

A proposed decision was sent to the parties on March 29,
1994. The parties were provided an opportunity to submit
written objections to the proposed decision and to present
oral argument before the full Board. On April 11, 1994 the
Appellants requested oral argument before the full Board.
Oral argument was held on June 22, 1994.

On January 30, 1995 the parties were notified that the
Board intended to take official notice of the Town of Chelsea
Zoning Bylaw in light of the Vermont Supreme Court's decision
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In re Frank A. Molsano, Jr., No. 93-017, slip op. (Vt.Sct.
Nov. 10, 1994). Included with the notice was a copy of the
Moloano decision and a copy of the Town of Chelsea Zoning
Bylaw, as adopted November 7, 1978, and as amended, March 3,
1987. Parties were given until February 15, 1995 to object to
the Board's taking official notice of the Town of Chelsea
Zoning Bylaw. No party objected and the Board shall take
official notice of the Town of Chelsea Zoning Bylaw, as
adopted November 7, 1978, and as amended, March 3, 1987.

The Board deliberated regarding this matter on June 22,
1994 and February 22, 1995. On February 22, 1995 following a
review of the proposed decision and the evidence and arguments
presented in the case, the Board declared the record complete
and adjourned the hearing.

II. ISSUES

The issues before the Board are:

1. Whether, pursuant to 10 V.S.A. S 6086(a)(8), the
Project will have an undue adverse effect on aesthetics:

2. Whether, pursuant to 10 V.S.A. S 6086(a)(lO), the
Project complies with the applicable town and regional plan.

III. FINDINGS OF FACT

1.

2.

3.

4.

The Project site is located on the west side of a narrow
valley off Route 110 in a rural area of the town of
Chelsea, halfway between the village center and the
Tunbridge town line.

The Project would take place on a 243 acre tract of land
owned by the Appellants. The Project is for the
extraction of 10,000 cubic yards of ledge material per
year for 30 years. Approximately 9 acres of the 243 acre
tract would be available for extraction and, as
necessary, reclamation.

The Project would start at the northeast corner of the 9
acre extraction area. After starting at the northeast
corner, the path of extraction within the 9 acre area
would depend upon the course of'the ledge material vein.

The Appellants provided hand drawn sketches of the, )
planned 9 acre extraction and reclamation area. The ,:,
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sketches are not to scale. The sketches were drawn by
the Appellants' representative, Mr. Perley Briggs. Mr.
Briggs is not a land surveyor, engineer, or draftsperson.

The ledge material would be processed with one portable
screener and two portable crushers. The Project also
involves the use of explosives four to six times a year.
Back-up beepers on equipment would also add noise to the
Project.

The Appellants do not intend to do any of the extracting
or crushing themselves. Rather, they intend to lease the
site to an operator who will conduct and be responsible
for all extracting and crushing operations.

While the Appellants have pledged that the operator will
be subject to a written contract prepared by an attorney,
no potential operator has been identified and nor has a
proposed contract been submitted for the Board's review.

Because the Appellants have not identified an operator,
the Appellants do not know which specific types of
screeners and crushers would be used for the Project.

To assess the sound effects from the Project on the
surrounding area, the Appellants' sound expert, also Mr.
Briggs, first took sound measurements of crushers
operated by Pike Industries in Websterville, Vermont.
Mr. Briggs determined the sound from the Pike Industries
crushers to be 72 decibels.

The Appellants then took sound readings at the Project
site using the horn of a 1984 Plymouth automobile. Based
upon the measurements taken at the Project site, Mr.
Briggs calculated that a rock crusher operating at 72
decibels would read, at 750 to 800 feet under similar
conditions, about 32 decibels.

There is no scientific correlation between the noise
generated at Pike Industries 1 Websterville operation and
the noise that would be generated by.the Project. Nor is
there any scientific correlation between the sound
emitted from the horn of a 1984 Plymouth and the noise
that may result from the Project.

The Appellants' evidence relative to noise does not
provide sufficient data to understand what specifically
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15.

16.

17.

will contribute to noise, at what levels noise will be
experienced, and where and how the Appellants will
control or mitigate and monitor noise during the
Project's operation.

To hide the Project from view, the Appellants would place
the Project behind two existing hedge rows. Topsoil
removed from the extraction area would be stockpiled in a
berm north of the southern hedge row as additional
protection of the Project from the view of neighbors or
motorists on Route 110. The berm would then be seeded.

The extraction area is nearly 200 feet in elevation above
the adjoining Kuban residence to the south and nearly 100
feet in elevation above any of the identified hedge rows.
While the hedge rows do have tall, mature tree growth,
the extraction area will be visible from the Kuban
residence and Route 110. There is no vertical or
horizontal control or site related data to contradict
that the Project will be visible from the Kuban residence
and Route 110.

The Chelsea Municipal Development Plan (the Town Plan),
adopted September 5, 1989, applies to the review of the
Project. The Town of Chelsea Zoning Bylaw was adopted
November 7, 1978, and was amended effective March 3,
1987. The Town Plan was adopted after the adoption of
Chelsea's zoning bylaw.

The Project location is identified in the Town Plan as
being in both a rural residential and conservation area.
An open cut face extraction area would be extremely
noticeable and out of character in the rural residential
and conservation areas.

The Town Plan provides:

One of Chelsea's most important assets is
the way the Town looks. . . . Landscape
quality is an elusive but important
consideration in land use decision-making.
There are many benefits to be derived from
identifying, retaining and improving key
elements of the Town's visual quality:
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A high quality Town landscape is one
that can be viewed and appreciated by
both residents and visitors;

Retaining a high quality landscape
encourages community pride.
Chelsea's desire for thoughtful use
of its land is closely linked to the
high quality in the Town's landscape;

When seeking to attract development
that will enhance the Town's tax
base, a community that has retained a
high quality landscape will have an
advantage over a Town that has not
chosen to do so; and

The development of tourism and
tourist related services in a
community having an attractive
landscape is often possible if the
community preserves its landscape.

Both the positive and negative values of
vegetation, landscape, features, waters,
buildings and other manmade structures
must be evaluated. Entranceways, the
sequence of views as one arrives into, or
departs from, Chelsea's village areas are
critically important to the visual quality
of the Town. Entranceways are where first
impressions about a place are formed and
are often the visual character non-
residents associate with the Town. The
views of Chelseals village and recreation
areas directly impact the experience of
those places. Views to the wooded
hillsides and natural skyline add to the
historic character of Chelsea's village
and the rural character of the roads in
Town. Landscapes which take centuries to
develop can be changed, however, in an
afternoon.

It is a policy of the Town Plan that tlChelsea should
actively protect its aesthetic heritage and its most
important views,ll and it is a recommendation of the Town
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Plan that the Town promote conservation and preservation
of Chelsea's wooded hilltops and scenic resources.

The Chelsea Select Board endorses the Project provided,
in part, it complies with all local and state
regulations.

The Two Rivers -
Plan),

Ottauquechee Regional Plan (the Regional
adopted June 26, 1991, applies to the review of

the Project.

The Regional Plan contains land use goals which are of
primary importance to the Plan. The goals represent the
foundation of the planning and development program for
the towns covered by the Regional Plan.

It is a goal of the Regional Plan to ttprotect the
character of rural areas and their natural resources by
avoiding scattered development and incompatible land
uses."

The Regional Plan's Natural Resources chapter contains a
subchapter devoted to mineral resources. The mineral
resources subchapter provides, in relevant part:

Generally recognized issues incidental to
mineral extraction include:

(1) creation of excessive dust and noise
as [a] result of truck traffic and
operations at the site, thus denying
reasonable use of neighboring properties;

(2) degradation of the site or adjacent
areas that cause aesthetically unpleasing
conditions in the vicinity; [and]

***

(4) improper management practices which
result in unnecessary soil erosion and
inadequate site restoration.

The mineral resources subchapter has a policy that in
planning for the development of new mineral extraction
facilities, "full consideration should be given to
rehabilitation of the site. Factors that should be

!-
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included in a rehabilitation are phasing and timing for
the restoration of the site, replacement of cover soil,
landscaping or vegetative planting, and areas of
excessive step cuts or fills."

The mineral resources subchapter also has as a policy
that "projects that are unsightly or unattractive have a
high potential for adverse visual impact or do not
include detailed plans for site restoration should be
discouraged.tt

The Regional Plan's Natural Resources chapter contains a
subchapter devoted to rural character, open space and
recreational amenities. This subchapter provides, in
relevant part:

Maintenance and promotion of rural
character, open lands or undeveloped lands
are matters of public good. . . The most
distinctive feature of the landscape for
the Region are its steep narrow valleys

. . . One of the Region's most valuable
resources are the exceptional scenic
qualities of some of its ridgelines and
hilltops. These physical formations have
influenced the location of village and
hamlet settlements and the patten of our
road networks and agricultural and forest
land. The characteristics of ridgeline
and hilltop areas include the mixed
pattern of open spaces to wooded areas,
the prominence of clear unobstructed
panoramic views of distant ridges from
other ridges as well as from the valley
floor.

The Project site forms the west side of a steep, narrow
valley of the type described in the Regional Plan.

It is a goal of the rural character, open space and
recreational amenities subchapter "to accommodate certain
forms and types of land development within areas of
exceptional scenic or rural character, where such
development does not materially degrade or create undue
adverse impacts on the resource.tt
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IV. CONCLUSIONS OF LAW

Criterion 8 (Aesthetics)

10 V.S.A. s 6086(a)(8) requires that, prior to iSSUing a
permit for the proposed project, the Board must find that the
project ll[w]ill not have an undue adverse effect on the scenic
or natural beauty of the area, aesthetics . . . . It The Board
uses a two-part test to determine whether a project meets
Criterion 8. First, it determines whether the project will
have an adverse effect., Second, it determines whether the
adverse effect, if any, is undue. Re: Ouechee Lakes Corp.,
Applications #3W0411-EB and #3W0439-EB, Findings of Fact,
Conclusions of Law and Order at 18-19 (Jan. 13, 1986).

With respect to the analysis of adverse effects on
aesthetics and scenic beauty, the Board looks to whether a
proposed project will be in harmony with its surroundings or,
in other words, whether it will '*fitI the context within which
it will be located. Id. at 18.

The Project is located in a steep, narrow valley which is
primarily rural and residential in character. The Project
would be highly prominent within the area because it is
located adjacent to Route 110, an important scenic corridor,
and it would be visible and audible to the surrounding
residences as well as from Route 110. The Board concludes
that the Project would be out of context and would have an
adverse effect on aesthetics and scenic beauty.

The Board therefore evaluates whether such adverse effect
is undue. In evaluating whether adverse effects on aesthetics
and scenic beauty are undue, the Board analyzes three factors
and concludes that a project is undue if it reaches a positive
conclusion with respect to any one of these factors, which
are:

1. Does the project violate a clear, written community
standard intended to preserve the aesthetics or
scenic beauty of the area?

2. Does the project offend the sensibilities of the
average person? Is it offensive or shocking because
it is out of character with its surroundings or
significantly diminishes the scenic qualities of the
area?

I
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3. Has the Applicant failed to take generally available
mitigating steps which a reasonable person would
take to improve the harmony of the proposed project
with its surroundings?

Quechee at 19-20.

With regard to the first question, the Board has
previously ruled that a written community standard may be
found in a regional or town plan. Re: Crushed Rock, Inc. and
Pike Industries, Inc., #lR0489-4-EB, Findings of Fact,
Conclusions of Law, and Order at 32 (Feb. 18, 1994). The
Board has carefully reviewed the Town Plan and concludes that
the Project does violate a clear, written community standard.

The protection of Chelsea's aesthetic heritage and scenic
vistas is a dominant policy of the Town Plan. The Town Plan
promotes the protection of Chelsea's aesthetic heritage and
important views for reasons beyond mere aesthetics. The Town
Plan links economic development and tourism to the retentipn
of a high quality landscape.

The Town Plan also identifies the entranceways to Chelsea
as being critically important to the visual quality of the
town. Under the Town Plan, the entranceways to Chelsea are
where first impressions about Chelsea are formed. These first
impressions are often the visual characteristics non-residents
associate with the town. Thus, entranceways are crucial to
both the first and lasting impressions people have about
Chelsea.

The Project would make up to 9 acres in a scenic entrance
way available for extraction and, as recessary, reclamation
over the course of the next 30 years. The area of
extraction and reclamation would be visible from Route 110.
The Appellants' hand drawn not-to-scale sketches of the
Project do not persuade the Board that the Project can avoid
having an undue adverse effect on the aesthetics of this
entrance way to Chelsea. The Board concludes that the sight
of an open cut face extraction area is not the first
impression that is called for under the Town Plan. Based upon
the identification of scenic resources in general, and the
specific identification of vehicular entranceways, the Board

'See page 4 of Exhibit A2.
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concludes that the Project is not consistent with the Town
Plan.

With regard to the second question, the Board concludes
that the Project would offend the sensibilities of the average
person because it would be out of character with the
surrounding scenic qualities of the area. The surrounding
scenic qualities of the area are rural residential and
conservation. The Kuban residence adjoins the proposed
Project. The Project would be out of context with the
surrounding rural residential and conservation area due to the
noise it would generate and the visibility of the Project's
open cut face extraction area from the Kuban residence and
Route 110. The potential negative appearance of the Project
could overwhelm the positive aesthetic value of the
surrounding rural residential and conservation area. The
Appellants have not provided sufficient evidence for the Board
to conclude that the noise from the Project will not
significantly diminishes the scenic qualities of the
surrounding rural residential and conservation area.

With regard to the third question, the Board concludes
that the Appellants have not taken all generally available
mitigating steps which a reasonable person would take to
improve the harmony of the proposed Project with its
surroundings. The Appellants' drawings and plans for the
Project, including reclamation, are not to scale.

The Appellants have not identified an operator for the
Project and, therefore, neither the Appellants nor the Board
know which specific types of screeners and crushers would be
used for the Project. While the Appellants did take
measurements of crushers operated by Pike Industries in
Websterville, the only sound testing done by the Appellants at
the Project location involved the horn of an automobile. The
Appellants' evidence relative to noise does not provide
sufficient data to understand what specifically will
contribute to noise, at what levels noise will be experienced,,
and where and how the Appellants will control or mitigate and
monitor noise during the Project's operation.

Because an extraction project can drastically alter the
landscape and generate noise, the drawings and plans for the
Project must be done to scale, and include a detailed‘
mitigation component which addresses land use reclamation and
noise control during all phases of the Project's operation.
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The Board concludes that the Project would have an undue
adverse effect on the aesthetics of the residences surrounding
the Project as well as the Route 110 scenic entrance way to
Chelsea.

Criterion 10 (Reaional and Town Plan)

Criterion 10 requires the Board to find that the Project
conforms with the Town Plan and the Regional Plan.

For the reasons discussed under Criterion 8, the Board
concludes that the Project does not conform with the Town
Plan. The Town Plan establishes, as a specific policy, the
promotion of conservation and preservation of Chelsea's scenic
resources. The Project's location on Route 110 is a scenic
resource as described in the Town Plan. Since the operation
of the Project would degrade the aesthetics of the Route 110
entrance way to Chelsea, the Project would not be consistent
with the Town Plan. See In re Frank A. Molqano Jr., No. 93-
017, slip op. (Vt.Sct. Nov. 10, 1994). Because the applicable
provisions of the Town Plan are specific, we do not resort to
the Town of Chelsea Zoning Bylaw to construe the applicable
Town Plan provisions.

With regard to the Regional Plan, projects that have a
high potential for adverse visual impact, or do not include
detailed plans for site restoration, are discouraged.
Further, the Regional Plan also provides for the maintenance
and promotion of the region's steep, narrow valleys, and their
associated panoramic views. The Board considers the Regional
Plan to be setting specific policies, and not merely
nonregulatory abstractions. See Id. at 4; In re Green Peak
Estates, 154 Vt. 363, 368 (1990). The Board concludes that
the Project does not conform to the Regional Plan because of
its adverse aesthetic effect, its lack of comprehensive and
detailed extraction and reclamation'plans, its deficient sound
study, and the degradation that the Project would cause to the
steep, narrow valley in which it is located.

V. ORDER

The.Project will have an undue adverse effect on
aesthetics pursuant to 10 V.S.A. S 6086(a)(8), and the Project
does not comply with the Chelsea Town Plan and the Two Rivers
- Ottauquechee River Regional Plan. Therefore, application
#3R0717-EB  is hereby denied.
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Dated at Montpelier, Vermont, this /c
1995.

day of March,

TAL BOARD

4iiid
Arthur Gibb'
Steve Wright
Bill Martinez \

John Ewing
Sam Lloyd

*Lixi Fortna

*On January 31, 1995 member Fortna completed her term as a
member of the Board. Ms. Fortna participates in this decision
pursuant to 3 V.S.A. S 849.
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