
RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Stokes Communications Corp.
and Idora Tucker
by Stephen R. Crampton, Esq.
Gravel and Shea
P.O. Box 369
Burlington, VT 05402

Land Use Permit
Amendment #3R0703-EB

MEMORANDUM OF DECISION

This decision pertains to a request for a stay by Stokes
Communications Corp. (Stokes) pending its appeal to the
Vermont Supreme Court of Land Use Permit #3R0703-EB (the
Permit) and the Findings of Fact, Conclusions of Law, and
Order (the Decision) dated December 13, 1993. Stokes requests
a stay of Condition #2 of the Permit and Paragraph fl of
Section V of the Decision. As is explained below, the Board
will grant the stay.

I. BACKGROUND

On April 8, 1994, Stokes filed a Notice of Appeal and
Motion for Stay of Decision Pending Appeal in the above
matter.

On April 13, 1994, Board Chair Gibb issued a memo to the
parties stating that former Board Member Ferdinand Bongartz
would participate in deciding the stay request unless an
objection from a party was received on or before April 22,
1994. In addition, parties were given until May 4, 1994 to
file reply memoranda relative to the request for stay. There
were no objections to former Board Member Bongartz's
participation, and the parties did not file reply memoranda to
Stokes' stay request.

On May 18, 1994, the Board deliberated on the stay
request.

II. DECISION

i

Board Rule 42 provides, in part:

In deciding whether to grant or deny a
stay, the board may consider the hardship
to parties, the impact, if any, on the
values sought to be protected by Act 250,
and any effect upon public health, safety,
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or general welfare. The board may issue a
stay containing such terms and conditions,
including the filing of a bond or other
security, as it deems just.

Condition #2 of the Permit provides:

On or before February 18, 1994, the
Permittees shall install devices on the
lights of the tower to shield them, in
accordance with the Permittees' proposal
described in Findings of Fact and
Conclusions of Law #3R0703-EB.
shields shall achieve at least a

Such light

substantial (75-90 percent) reduction in
the direct visibility of the lights, not
including light reflected or refracted by
fog, clouds, or precipitation, below the
horizontal plane of the lights.

Paragraph fl of Section V of the Decision provides:

1. Stokes has not complied with, and is
therefore in violation of, Land Use Permit
#3R0703 by making changes to the project
prior to approval from the District
Commission. This permit will be revoked
unless the following corrective measures
are taken:

On or before January 26, 1994, Stokes
and Contel, as co-applicants, shall file
an application for an amendment to the
permit to authorize i) the new location of
the tower; ii) the actual size of the
tower's cross-section; iii) the Contel
building and concrete foundation at the
tower site; iv) the concrete pad for a
back-up generator; v) the ice bridge; vi)
the chain link fence; and vii) all the
antennas, radomes, mounting arms, and any
other structures or appurtenances that are
now or in the future will be attached to
the tower. Stokes shall diligently pursue
the amendment application and shall
respond to requests from the District
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Commission for additional information
within two weeks of such requests.

Under Board Rule 42, the Board may consider the hardship
of complying with Condition #2 of the Permit and Paragraph #l
of Section V of the Decision against the hardship of delaying
the benefit of the remedial measures provided for therein.

Stokes claims that the hardship it will suffer without
the stay is that it will have to spend considerable sums of
money to comply with Condition #2 of the Permit and Paragraph
#l of Section V of the Decision, and such money will have been
spent needlessly if the Vermont Supreme Court decides in favor
of its appeal. Further, Stokes claims that since the tower
and the associated facilities have been constructed and in
operation for some time, granting the stay will not impose any
new injury to the values protected by Act 250.

Even though the other parties have not responded, the
Board is still obligated to comply with the requirements of
Board Rule 42. Pierre LaFrance, Richard Theken, Bryant Smith,
Elizabeth LaFrance, and Joan Sax (the Appellants) either
adjoin or live in close proximity to the tower. The hardship
which the Appellants will suffer if the stay is granted is
that they lose the immediate benefit of the remedial effects
of Condition #2 of the Permit and Paragraph #l of Section V of
the Decision.

. . .

Without diminishing the hardship which the Appellants
have suffered, and will suffer, the Board concludes that the
hardship which Stokes will suffer if forced to unnecessarily
spend considerable sums of money outweighs the hardship to the
Appellants. Therefore, the Board will grant Stokes' request
for a stay.



.

Stokes Communications Corp.
Land Use Permit Amendment #3R0703-EB
Memorandum of Decision
Page 4

III. ORDER

Condition #2 of the Permit and Paragraph #1 of Section V
of the Decision are stayed pending a decision by the Vermont
Supreme Court in the appeal of In Re: Stokes Communications
Corporation, Supreme Court Docket No. 94-208 (April 12, 1994).

1994.
Dated at Montpelier, Vermont, this 1st day of June,

ENVIRONMENTAL BOARD

Art Gibb, Chair
Ferdinand Bongartz
Lixi Fortna
Samuel Lloyd
Steve Wright
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