
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: Stokes Communication Corp. and Idora Tucker
Land Use Permit Application #3R0703-EB

MEMORANDUM OF DECISION

This decision pertains to a motion to dismiss filed by
Stokes Communication Corp. (the Applicant) and requests for
party status filed by Pierre LaFrance, Richard Theken,
Bryant Smith, Elizabeth LaFrance, and Joan Sax (the
Appellants). For the reasons explained below, the Board has
determined to deny the motion to dismiss and to deny the
Appellants' requests for expanded party status.

I. BACKGROUND

On September 22, 1992, the Appellants filed an appeal
of a decision of the District #3 Environmental Commission to
qrant Land Use Permit #3R0703 to the Applicant. The permit
authorizes the Applicant to replace a 120-foot broadcasting
and communications tower with a 300-foot tower on a 93.5
acre tract of land in Randolph. The Appellants appeal the
District Commission's decision with respect to 10 V.S.A.
S 6086(a)(l)(air), 8(aesthetics, scenic or natural beauty),
3(K)(public investments), and lO(town and regional plans).

A prehearing conference was held on October 29, 1992.
Several preliminary issues were decided by Memoranda of
Decision dated February 11 and February 26, 1993.

On January 22, 1993, the Applicant filed a Motion to
Dismiss and on February 11 the Applicant filed objections to
the expansion of the Appellants' party status. The
Applicant requested a hearing on the Motion to Dismiss. On
February 2 the Appellants filed a memorandum in opposition
to the motion to dismiss and on March 3 the Appellants filed
a response to the Applicant's position on the Appellants'
expanded party status.

On March 3, the parties filed a Stipulation of Facts; a
copy of an executed Ground Lease between Idora Tucker and E
& M 92 Corporation, Inc.; a License Agreement between E & M
92 Corporation, Inc. and the Town of Randolph; an Assignment
of Lease and License from E & M 92 Corporation, Inc. to
Stokes Communications Corp.; two affidavits of Edward H.
Stokes; and an affidavit of Carolyn Tonelli, Esq.

The Board convened oral argument on March 10, 1993 in
Danville, with the following parties participating:
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The Applicant by John R. Ponsetto, Esq.
The Appellants by Gerald R. Tarrant, Esq.

After recessing the hearing, the Board deliberated on the
motion to dismiss and the requests for expanded party
status.

II. ISSUES

1. Whether to dismiss the appeal and declare the
permit void for lack of Act 250 jurisdiction over the site
on which the tower is located.

2. If the Board denies the motion to dismiss,

a. whether Joan Sax's party status on Criterion 8 is
:, limited to the visibility of the tower from her property;

b; whether Joan Sax should be granted party status on
Criterion l(air) concerning health effects of electrostatic
and magnetic radiation and radio and television
interference, even though her request for party status on
Criterion l(air) was denied by the District Commission;

C . whether Elizabeth LaFrance's  party status on
Criterion l(air) is limited to potential interference with
television and radio reception;

d. whether Pierre LaFrance's party status on
Criterion l(air) is limited to potential interference with
television and radio reception; and

i: e. whether Criteria 9(X) and 10 are issues in this
I. appeal.
:j

)/ III. FINDINGS OF FACT
j i

The following Findings of Fact are based upon the
submissions of the parties as listed above and documents
submitted in connection with this appeal.

1. On August 25, 1992, Land Use Permit #3R0703 was issued
by the District #3 Environmental Commission to Stokes
Communications Corp. and Idora Tucker. The permit
authorizes the replacement of a 120-foot broadcasting
and communications tower with a 300-foot tower. The
project is located near Randolph Center in the Town of
Randolph. Edward Stokes is the owner of Stokes
Communication Corporation.
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2.

3.

4.

5.

.-

6.

7 .

8.

The project is located on a parcel of land of
approximately bone acre in size which the Applicant
leases from the Co-Applicant Idora Tucker. The one-
acre parcel is part of a tract of land of approximately
93 acres in size owned by Idora Tucker.

The Applicant holds license rights from the Town of
Randolph over an existing drive for purposes of ingress
and egress between Town Highway #30 and the one acre
leased from Idora Tucker by the Applicant.

The term of the lease agreement between the Applicant
and Idora Tucker is for 30 years. It may be renewed
for a further term of five years.

The lease grants the Applicant the right to use the
acre "to conduct radio, cellular telecommunications and
other communications operations" and to install,
repair, maintain, and use any equipment for such
purpose, and to construct a mobile structure not to
exceed 12' x 28'. The lease also grants the Applicant
the right to clear the acre "and to construct thereon a
radio and telecommunications transmission tower not to
exceed 303 feet in its exterior dimensions and to
construct a fence around the same."

The lease provides that any improvements constructed by
the Applicant remain the property of the Applicant and
must be removed upon termination of the lease.

The lease further provides that the Applicant will pay
Idora Tucker a sum equal to the real estate taxes on
the entire 93.5 acre parcel.

According to the lease agreement, if the Applicant
defaults in the payment of rent or in the performance
of or compliance-with any other term or
the lease; the lease will be terminated
days after notice to the Applicant, the
been corrected.

condition of
if, within 30
default has not

The Town of Randolph has both permanent
subdivision bylaws.

zoning and

The permit application was processed in accordance with
the minor application procedures set forth in Board
Rule 51. A hearing was requested and held on Criteria
l(air pollution) and 8(aesthetics, scenic beauty,
historic sites, and natural areas).
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11. The District Commission granted party status to the
following individuals who have appealed:

a. Bryant Smith (adjoiner) on Criterion 8
(aesthetics).

b. Richard Theken (adjoiner) on Criterion 8
(aesthetics).

C. Elizabeth LaFrance (adjoiner) on Criterion l(air)
to the extent it pertains to television and radio reception
interference.

d. Joan Sax (intervener) on Criterion S(aesthetics)
due to her ability to see the tower. She also requested but
was denied party status on l(air) concerning potential
health effects.

e. Pierre LaFrance (intervener)  on Criterion l(air)
as it pertains to television and radio reception
interference, and Criterion 8(aesthetics).

III. CONCLUSIONS OF LAW

A. Motion to Dismiss

The Applicants contend'rthat  the project is not subject
to Act 250 jurisdiction because it does not involve more
than ten acres and Randolph has adopted permanent zoning and
subdivision bylaws and is therefore a "LO-acre town" for
purposes of Act 250 jurisdiction. They argue that the
"tract" of land involved in the project is only the one acre
leased by~the Applicant and does not include any of the rest
of the 93.5 acre parcel owned by Idora Tucker.

"Development" is defined at 10 V.S.A. 5 6001(3), in
pertinent part, as:

the construction of improvements on a tract or
tracts of land, owned or controlled by a person,
involving more than 10 acres of land within a
radius of five miles of any point on any involved
land, for commercial or industrial purposes.

Environmental Board Rule 2(F)(l) defines involved land
in pertinent part to include "the entire tract or tracts of
land upon which the construction of improvements for
commercial or industrial purposes occurs . . . .” This rule
was ratified by the General Assembly in 1985 and therefore

d
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has the effect of a legislative enactment. 1985 Vt. Laws
N O . 52 § 5; In re R. Brownson Spencer II, 152 Vt. 330, 336
(1989).

In Re: G. S. Blodqett, Declaratory Ruling #122 (May 18,
1981), the Board concluded that the entire tract of land on
which a development occurs must be counted for the purpose
of determining jurisdiction. In Re: Salvas Pavinq, Inc.,
Declaratory Ruling #229 (June 20, 1991), the Board ruled
that the entire 37.5-acre tract of land was involved for
jurisdictional purposes.even th.ough the construction for
commercial purposestook place on a 6.8-acre leased portion
of a larger tract, In that decision, the Board stated:

The Board believe that the statute must be
interpreted to provide that the entire tract is
involved if it is the site of the construction of
improvements for commercial or industrial
purposes. The statute defines "development" in
relevant part as the "construction of improvements
on a tract or tracts of land . . . involving more
than 10 acres of land." The Petitioners would
have the Board construe the "involving" portion of
this definition to modify the words "construction
of improvements" rather than the words "tract or
tracts of land." The "tract" phrase, however, is
placed more closely than the "construction" phrase
to the language regarding involved land, and thus
the Board concludes that the legislature meant
that jurisdiction occurs if the tract or tracts of
land involve more than ten acres, not the
construction of improvements.

In this matter before the Board the Applicant argues,
as did the Petitioner in the Salvas case, that the Board's
interpretation is contrary to the statutory definition of
development as interpreted by the Vermont Supreme Court in
Committee to Save Bishop's House v. Medical Center Hospital
of Vermont, 137 Vt. 142 (19.79). The Bishop's House case
concerned a separate tract of land alleged to be involved
with the main tract. The matter to be decided here,
however, is how much of the main tract is considered
involved. The Board's consistent position that a "tract" of
land for jurisdictional purposes includes all contiguous
land in common ownership, regardless of the functional
relationship between the parcels, was recently upheld by the
Vermont Supreme Court. Re: Gerald Costello Garaae,
Declaratory Ruling #243 (July 2, 1991),  aff’d, In re Gerald
Costello Garaqe, No. 91-379 (Vt. June 26, 1992).
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The Applicant argues that because Idora Tucker has no
control over or involvement in the Applicant's activities on
the acre leased by the Applicant, the lease should be
treated as fee ownership for the purposes of the definition
of tract in this case. The Applicant cites the Board's
decision In re Shelburne Farms Resources, Inc., #4CO660-l-
EB, Findings of Fact, Conclusions of Law, and Order (Sept.
8, 1987) for the proposition that in at least one case the
Board has determined that a lessee's interests may be
practically equivalent to fee simple ownership.

The situation in the Shelburne Farms case is
significantly different from this matter. In that case,
parcels of land were leased for 98 year terms with the
leases automatically extended for an unlimited number of
successive 99 year terms.
or termination provisions.

The leases contained no reentry
Rent was paid in full at the

time the leases were executed. Given the particular nature
of the leases, the Board concluded that they had the same
effect as fee conveyances. In contrast, the lease agreement
between the Applicant and Idora Tucker is for 30 years,
renewable once for five years. At the end of the term, or
in the event of default in the payment of rent or in the
performance of any other condition of the lease, possession ‘d

of the property will be restored to Idora Tucker; both
ownership and control remain with her.

Because construction has taken place for commercial
purposes on a tract of land involving more than ten acres
owned or controlled by a person, an Act 250 permit is
required.

8. Party Status

In their notice of appeal, the Appellants stated they
wish to appeal Criterion 1 with respect to both radio and
television interference, and health risks due to
electrostatic and magnetic radiation; Criterion 8 with
respect to the visibility of the tower and the tower lights;
Criterion 9(K) with respect to the visual impact on the
interstate and the effect on radio and television reception;
and Criterion 10 concerning conformance of the project with
the Ottauquechee Regional Plan.

At the prehearing conference held in October, 1992, Mr.
Stokes stated he did not object to the party status of the
Appellants. No decision, however, was made either by the
Chair of the Board or the Board itself concerning party
status. Subsequently, Mr. Stokes, through his attorney, _ ‘d
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filed objections to any expansion of the Appellants' party
status.

Land Use Permit application #3R0703 was processed in
accordance with the "minor application procedures"
established in Board Rule 51. Rule 51(B) states, in
pertinent part:

(5) [I]f a hearing is requested, it shall be
limited to those-criteria or sub-criteria
identifi.ed by a party or by-the district
commission (before or during the hearing) as
requiring the presentation of further evidence;
any hearing request shall state with specificity
why a hearing is required and what additional
evidence will be presented; prior to convening a
hearing, the district commission shall determine
that substantive issues requiring a hearing have
been raised.

(6) [T]he district commission need only
prepare findings of fact and conclusions of law on
those criteria or sub-criteria at issue during the
hearing.

The District Commission's decision in this matter,
dated August 25, 1992, contains findings of fact and
conclusions of law only on the following criteria: l(air
pollution), 8(aesthetics, scenic beauty, historic sites,
natural areas), and 8(A)(wildlife habitat). These are the
only criteria on which a hearing was requested and which the
District Commission determined substantive issues had been
raised.

10 V.S.A. § 6089~(d) states:

An appeal from the district commission will be
allowed for any reason except no appeal shall be
allowed when an application has been granted and
no preliminary hearing requested.

Since the District Commission did not hold a hearing on
Criteria 9(K) and 10. an awweal on these criteria cannot be
heard by the'Board.
and Remand Order (J
Associates, 136 Vt.

Re: Aiiie Rinq #6L0169-l-EB Ruling
'une 23, 1989). See also In re'Juster- -
577 (1978), where the Supreme Court

ruled that the Environmental Board cannot issue permit
amendments without a prior hearing on the amendment at the
district commission. Id. at 580-81.
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Based on these authorities, the Board concludes that it
has no authority to consider Criteria 9(K) and 10 in this
appeal.

The Appellants also apparently seek to expand the
issues to be addressed under Criterion l(air) to include
health effects from electrostatic and magnetic radiation.
The Board notes that the only appellant who requested party
status on Criterion 1 concerning potential health effects
was Joan Sax. The District Commission denied her party
status because it found that she had not adequately
demonstrated that the proposed project may affect her
interest. She'has~ filed no information with the Board
concerning the effect of‘the-project on her interests with
respect to Criterion l(air). Similarly, neither Elizabeth
LaFrance nor Pierre LaFrance, both of whom were granted
party status on Criterion 1 concerning interference with
radio and television reception, filed information 'with the
Board concerning the effect of the project on their property
or their interests concerning health effects under Criterion
1.

Apparently Appellants Bryant Smith and Richard Theken
did not seek party status at the District Commission hearing
on Criterion l(air). In order to be granted party status by
the Board, they must demonstrate 1) that substantial
injustice or inequity would result if they were not granted
party status on this criterion, and 2) that they are
eligible for party status in accordance with the standards
of Board Rule 14. See Re:L & S Associates, #2W0434-EB,
Memorandum of Decision (Nov. 24 1992); Re: Sherman Hollow,
#4C0422-5-EB, Memorandum of Decision (Feb. 4, 1988). No
such demonstration has been made.

The Board will therefore decline to grant party status
to Joan Sax, Bryant Smith, or Richard Theken on Criterion 1
and will allow testimony from Elizabeth LaFrance and Pierre
La France only to the extent it pertains to interference
with television and radio reception.

With respect to Criterion a, all the Appellants except
Elizabeth LaFrance have party status. The Board will allow
testimony on the visual impact of the radio tower; this
testimony may include the visual impact from any site and is
not limited to individuals' properties.
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;.; “. ORDER

1. The Applicant's motion to dismiss is hereby
denied.

2. The appeal on Criteria 9(K) and 10 is hereby
dismissed.

.

A

3. Party status on
remains as granted by the
modified, as follows:

a. Bryant Smith on
to Rule 14(A).

Criterion l(air) and 8(aesthetics)
District Commission, except as

Criterion 8(aesthetics), pursuant

b. Richard Theken on Criterion 8(aesthetics),
pursuant to Rule 14(A).

c.
extent it
reception

d. Joan Sax on Criterion S(aesthetics),  pursuant to
Rule 14(B,) (I) (a) and (b).

e.

Elizabeth LaFrance on Criterion l(air) to the
pertains to interference with radio and television
pursuant to Rule 14(A).

Pierre LaFrance on Criterion l(air) to the extent
it pertains to interference with radio and television
reception, and Criterion 8(aesthetics),  pursuant to Rule
14(B)(l)(a) and (b).

Dated at Montpelier, Vermont this 31st day of March,
1993.

a:stokes.dec (~3)
c:wptext\stokes.dec  (v)
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