
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

RE: Realty Resources Chartered and Bradford Housing
Associates

Application #3R0678-EB

A

MEMORANDUM OF DECISION

This decision, dated August 5, 1992, pertains to the
request of the Bradford Academy and Graded School District
(the School District) to remand this matter to the District
Commission for findings and conclusions under Criterion 6
(impact on schools) of 10 V.S.A. § 6086(a). The Board
concludes that this matter should be remanded to the District
Commission for findings and conclusions under Criterion 6
prior to consideration by the Board of whether the project is
in conformance with the Act 250 criteria that are the subject
of this appeal.

I. BACKGROUND

Application #3RO678 was filed for a project generally
described as the construction of 24 residential units with
related parking, landscaping and utility services located on
Route 5 in the Town of Bradford, Vermont. The original
application was filed in the names of Realty Resources
Chartered and Robert Chaflin. On December 30, 1991, Robert
Chaflin conveyed the property subject to the application to
Bradford Housing Associates, a Maine limited partnership.

On January 21, 1992, the District Commission issued Land
Use Permit #3R0678, Findings of Fact, Conclusions of Law, and
Order. Motions to Alter were filed by the Bradford Planning
Commission, the School District and the Bradford Water
Department. On April 16, 1992, the District Commission issued
Application #3R0678, Findings of Fact, Conclusions of Law, and
Order (Revised), in which it reversed its previous decision
and denied the application for an Act 250 permit. The
District Commission concluded that, because the Village Water
Board had denied the project a connection to the Village water
system, the project does not have an adequate water supply.
In its April 16, 1992 decision,"the District Commission
declined to make findings of fact or to reach conclusions of
law with respect to Criterion 6.

On May 13, 1992, the Applicants filed an appeal with the
Environmental Board from the decision of April 16, 1992, which
denied the application. The Applicants believe the Commission
erred with respect to findings made under the following
criteria of 10 V.S.A. § 6086(a): (2) (sufficient Water
available), (3) (burden on existing water supply), (6) (impact
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on schools), (7) (municipal services), (9) (J) (public utility
services), and (9)(K) (public investments and facilities).

A prehearing conference was held on June 9, 1992.

II. ISSUE

At the prehearing conference, the School District stated
that it had submitted information concerning the impact of the
project on the school district to the District Commission. It
requested that the Board require that the District Commission
render a decision concerning the impact on schools prior to
consideration by the Board of this issue or other issues on
appeal. The Applicants are opposed to remand and have
requested that the Board make a determination with respect to
Criterion 6 in this pending appeal. The Applicants also
contend that the District Commission should not have allowed
the School District to present additional evidence concerning
Criterion 6 pursuant to a Motion to Alter.

III. CONCLUSIONS

In its decision of April 16, 1992, the District
Commission made the following statement with respect to
Criterion 6:

While it appears that there will be an
impact on the school district's ability to
provide educational services, we have not
fully investigated the rationale for the
impact fee and phasing request described
in Exhibits 33 and 34. This is because we
have found, under Criterion 2, that the
project does not have an adequate water
supply. If the applicants obtain an
adequate water supply they can file a
Motion for Reconsideration of Denial or a
revised application. At that time we
would hear further testimony or receive
additional evidence on the issues of
impact fees and phasing.

Application #3R0678, Findings of Fact, Conclusions of Law, and
Order (Revised), sunra, at page 6.

The Board concludes that this matter should be remanded
to the District Commission for findings under this Criterion.
Board Rule 30 states that a decision of a district commission
shall contain findings of fact and conclusions of law
specifying the reasons for the decisions reached on all issues
for which sufficient evidence was offered. The District
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Commission has not issued findings of fact and conclusions of
law on the issue of the impact of the project on schools. The
decision does not reflect that failure to do so was based on
insufficient evidence related to this issue. Rather, the
decision clearly states that the issue is not addressed
because of the failure of the project to meet other criteria.

Initial consideration of a proposed project is a function
assigned by the legislature to the District Commission. u
Juster Associates, 136 Vt. 577 at 581 (1978). The Board
believes that the District Commission must issue findings and
conclusions on this issue, irrespective of its conclusion that
the lack of an adequate water supply otherwise precludes the
issuance of a permit.

The Applicants argue that a remand to the District
Commission will delay the issuance of a final decision and
that a delay will jeopardize the financing for the project.
The Board notes that the Applicants have requested that a
hearing before the Board on the substantive issues on appeal
be delayed at least until January 1993, pending the resolution
of litigation in Superior Court concerning the ability of the
project to connect to the Village water system. Because of
this requested postponement of Board action, the Board
believes that remand is not likely to substantially delay the
issuance of a final decision in this matter. The Board
encourages the District Commission to issue a findings of fact
and conclusions of law under Criterion 6 promptly.

The Applicants also argue that, after issuing its January
21, 1992 decision granting a permit, the District Commission
inappropriately reopened the hearing to allow the submission
of new evidence regarding Criterion 6 in response to a motion
to alter filed pursuant to Board Rule 31(A). The Applicants
correctly point out that the Board has previously stated that
it is inappropriate to use a motion to alter filed pursuant to
Board Rule 31(A) to reopen a Board hearing or to provide new
evidence or arguments to the Board. Re: Uooer Vallev Reoional
Landfill, #3R0609-EB, Findings of Fact, COnClUSiOnS  of Law,
and Order at 7 (Nov. 12, 1991). However, the Board has not
previously concluded that a District Commission may not allOW
the submission of new evidence pursuant to a motion to alter.
It declines to do so as it believes the decision of a district
commission to take additional evidence pursuant to a motion to
alter filed under Rule 31 may be appropriate in certain
instances.
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IV. ORDER

The matter is hereby remanded to the District Commission
for the issuance of findinqs of fact and conclusions of
law under Criterion 6.

Dated at Montpelier, Vermont, this 5th
1992.
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