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On September 17, 1986, Pratt's Propane, Inc. (Appli-
j cant) filed an appeal with the Environmental Board (Board)

;I from the July 3, 1986 decision of the District f3 Environ-
i mental Commission (Commission) denying the Applicant a

. . permit for construction of a warehouse and storage building
on Route 5 in Bradford, Vermont, and from the August 19

denial of the Applicant's motion for reconsideration. On
’ October 10, the Chairman of the Board conducted a prehearing
conference. The Applicant was the only party attending the

', prehearing conference.

On October 24, the Applicant filed a Motion for Summary
Order Granting Permit. The Applicant presented two
arguments in support of its position that the Board should
grant a permit without further proceedings. The first is
that Criterion 8 is invalid because it is so vague that it
violates both the fourteenth amendment to the United States
Constitution and Chapter 1, Article 1 of the Vermont
Constitution. The Applicant's second argument is that
because 10 V.S.A. S 6088(b) provides that the burden of
proof is on any party opposing the applicant with respect to
Criterion 8, in the absence of an opponent the Commission
did not have-the authority to find that the warehouse/storage
building would create an undue adverse effect on aesthetics
and to deny the permit on that basis.

The Chairman of the Board informed the Applicant that
it would defer a decision on the Applicant's motion for a
summary order granting the permit until after the hearing.

I. Decision

A. Constitutionality of Criterion 8

The Applicant argues that Criterion 8 of Act 250 is
unconstitutional because the phase "undue adverse effect" is
so vague that applicants cannot determine what evidence is
required to satisfy that criterion. Therefore, the
Applicant argues, it has been deprived of its constitutionally-
guaranteed right to due process that requires that laws
contain understandable standards so that citizens have
reasonable notice of prohibited behavior.

While the Vermont Supreme Court has not directly
addressed the constitutionality of Criterion 8 of Act 250,
the authority of the legislature to impose general aesthetic
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' requirements has been upheld by several other state courts.
" For example, the New York Legislature granted the Adirondack

. Park Agency the authority to impose conditions in granting
ij construction permits. Before the Agency approves a project,
.I it must find that the project will not have an adverse
!. impact upon the natural, scenic, or aesthetic resources of
: the park. A New York court held that the legislature had
!I provided sufficient standards to guide the Agency in its
;! review of projects, and found no unconstitutional delegation
! of power due to lack of specificity. McCormick v. Lawrence,
;/ 387 N.Y.S.2d 919, 54 A.D.Zd 123 (1976). Additionally, in
;i three cases which involved state roadside beautification
I acts, the courts found the terms "scenic beauty" or "natural
:. beauty" to be sufficiently definite standards. Department
.( of Public Works and Buildings v. Keller, 22 Ill. App.3d 54,
316 N.E.2d 794 (1974); Finks-v. Maine Highway Commission,

'! 328 A.2d 791 (Me. 1974): Wes Outdoor Advertisinc  Co. v-
.i* Goldberg, 55 N.J. 347,'26? A.2d 199 (1970).

It is a basic principle of due process that a statute
is void for vagueness if its prohibitions are not clearly
defined. There are two reasons for requiring precision in
statutory language: (1) to provide notice to the affected
public of proscribed behavior, and (2) to provide guidance
to the administrative agency responsible for enforcement of
the statute. Grayned v. City of Rockford, 408 U.S. 104
(1972). In Colten v. Kentucky, 407 U.S. 104 (19721, the
United States Supreme Court recognized the inherent
difficulties involved in drafting statutes both general
enough to take into account a variety of situations and
sufficiently specific to provide fair warning that certain
kinds of conduct are prohibited. The Court stated: "The
root of the vagueness doctrine is a rough idea of fairness."
Id. at 110. -

. .

An earlier case, Connally v. General Construction Co.,
269 U.S. 385 (1926), provides some guidance as to what
constitutes proper statutory language. In Connally, the
Court stated that a statute which uses words or phrases
having a well-settled common-law meaning, notwithstanding an
element of degree in the definition to which estimates might
differ, would be upheld as sufficiently certain. Id. at
391. In Vermont, the test for determining whether? statute
is unconstitutionally vague is "whether the language of the
statute conveys sufficiently definite warning as to the
proscribed conduct when measured by common understanding and
practices." State v. Bartlett, 128 Vt. 618, 622 (1970). ...-

The Vermont Supreme Court requires that a party against
whom a statute is to be applied must be given fair warning
of its prohibitions. Id.
requirement to Criterion 8,

Applying this "fair notice"
it can be argued that this
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I

requirement is satisfied bv the administrative
i' determinations called for under 10 V.S.A. 5 6086(a) An
;i applicant cannot incur a statutory penalty until afier the

Commission or Board issues its decision granting or denying
the project and the applicant builds the project without a
permit or in violation of permit conditions. In the

the applicant will be told exactly what the
of Criterion 8 means in relation to his project

fj prior to commencement of construction, and he will not have
’ to guess the meaning of the law.

In citing Rutherford v. Best, 139 Vt. 56 (1980) in
support of its argument, the Applicant overlooked the
court's statement-that ;'i.n determining whether the statutorv

. standard . . . is so vague as to offend due process, we are*
: mindful of the rule that vague legislative standards may be

saved if the needed specificity has been supplied by this
Court." Id at 60.-

fr

P’\

\ \

The specificity that may be required has been supplied I
by the Board. In 1985 the Board issued two decisions in
which it provided specific and clear standards which the

I

Board would henceforth apply to all analyses under Criterion i

8 to determine whether a project would have an "undue I

adverse effect" upon aesthetics. See Re: Quechee Lakes I

Corp. Findings of Fact,
t

Conclusions of Law and Order, Land
Use Permit #3W0411-EB and #3W0439-EB (issued November 4,
1985).

1

I
Furthermore, the procedures in Act 250 provide the !

affected parties with adequate safeguards against unfettered I
Board discretion. The Board takes evidence, hears argument
and considers briefs on the issue of aesthetics (when
Criterion' 8 is at issue). It then issues its detailed

j

findings of fact and conclusions of-law in written form. i
Furthermore, the Board decision is appealable to the Vermont
Supreme Court. In light of these safeguards, the rack of I
precise standards to guide the Board in Criterion 8
decisions does not render that criterion unconstitutional.

B. Absence of an Opponent

The Board does not agree with the Applicant that a
Commission or the Board must grant a permit under Criterion
8 in the absence of an opponent. The Board addressed this
issue in Re: Imported Cars of Rutland, Inc., Findings of
Fact and Conclusions of Law #lR0156-2-EB  (October'12, 1982) .'.'
and again in Re: "The Switchyard," Findings of Fact and
Conclusions of Law #6F0192-3-EB (October 17, 1983). Since
this is an important issue that generates considerable
confusion,
clarify the

we would like to take this opportunity to further
concepts.
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As we explained in Imported Cars, the term "burden of
proof" refers to two separate burdens: the burden of going
forward and producing evidence, and the burden of persua-
sion. In traditional adversarial court proceedings, the
plaintiff usually has the burden of going forward with
producing sufficient evidence to establish a prima facie
case. Once that has been done, the burden shifts onto the
defendant to produce sufficient evidence to allow the trier
of fact to find in its favor.
however, does not shift.

The burden of persuasion,
The party bearing the burden of

persuasion wins if its evidence is more persuasive than the
other party's by a preponderance of the evidence. The usual
civil standard of a preponderance of the evidence applies to
factual issues before administrative bodies as well as
before the courts. In re Muzzy,  141 Vt. 463, 472 (1982).
While the burden of producing evidence can shift, the burden
of persuasion does not. See Kruse v. Town of Westford, 145
Vt. 368, 372 note (1985).

Regardless of who bears the burden of persuasion in a
given case, the usual rule of law is that the plaintiff, the
proponent of a rule or order, or an applicant for a permit
always bears the burden of producing evidence. See United
States Steel Corp. v. Train, 556 F.2d 822, 834 (7th Cir.
1977); Environmental Defense Fund, Inc. v. Environmental
Protection Agency, 548 F.2d 998, 1012-1015 (D.C. Cir. 1976).
Therefore, even without further analysis, at the very least
it is clear that the applicant for an Act 250 permit, when
proceeding before either a District Commission or the Board,
has the burden of providing sufficient evidence upon which a
Commission or the Board can make a positive finding. If the
applicant does not do so, a Commission or the Board can deny
the permit under Criteria l-4 and 8-10./l/

.

The Applicant ar.4ues  that since Act 250 does not
expressly authorize the Board and Commissions to make
negative findings and-conclusions under Criterion 8 when
there is no opponent, the Commission erred in relying upon
Rule 20 for such authority. While it is true that the
statute is silent on this question, that does not
necessarily mean that ,the Board and Commissions are acting
without authority when they deny a permit under Criterion 8
in cases where there is no opposing evidence. In fact, a
great deal of support for their authority to make their own
determination is found in court interpretations of
administrative law and in treatises on administrative law,
as explained below. .*. *. . . .

/I/10 V.S.A. 5 6087(b) provides that "[al permit may
not be denied solely for the reasons set forth in [Criteria]
5, 6, and 7."
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To better understand this issue, it is helpful to
examine the difference between the role of a judicial
factfinder and that of an agency acting in a quasi-judicial
capacity. The Commissions and the Board are charged by
statute with the affirmative obligation of making positive
findings under each of the ten criteria of 10 V.S.A. 5 6086(a).
That section requires that before granting a permit, the
Board or Commission shall find that the subdivision or
development will not cause an undue adverse impact upon the
environment. Pursuant to Criterion 8, the Board or
Commission must find that the proposed project "will not
have an undue adverse effect on the scenic or natural beauty
of the area [or on] aesthetics." This requirement that the
Board or Commission make such a finding before granting a
permit places an obligation upon the Board and Commissions
that is unlike the role of a court. Regardless of who bears
the burden of producing evidence or of persuasion, the Board
or Commissions must be able to make positive findings on all
the criteria.

Furthermore, the role that the parties play in the Act
250 permit proceedings is vastly different from their role
in traditional court proceedings.
goal in court is to win the case,

While the parties' usual

emphasis is on the parties'
in Act 250 proceedings the

providing information to the
Commissions and the Board so that the Commissions and the
'Board can determine whether the proposed project will have a
detrimental effect upon the environment./2/ In so doing,
the Commissions and the Board are acting on behalf of the
public. Thus, when the parties of a proceeding do not
provide the Board and Commissions with sufficient
information, the Board and Commissions have a duty to obtain
the information they need from any available source._

. . .
A reading of Act 250 indicates the clear legislative

intent that the Board and Commissions are charged with
protecting the public interest. The legislative findings of
Act 250, as reprinted in 10 V.S.A., Chapter 151 following
S 6001 under "Findings and declaration of intent" include
the following statements:

Whereas, it is necessary to establish an
environmental board and district environ-
mental commissions and vest them with the

. . . . . .. . . .
/2/The need for the Board and Commissions to obtain the

information required to be able to make findings under the
ten criteria is recognized and supported throughout the
statute and the rules.
6083(b), 6086(a),

See 10 V.S.A. SS 6024, 6027(a),

10(B),
6086(c) and Environmental Board Rules 4,

20, 32(A).
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authority to regulate the use of the lands
and the environment of the state according to
the guidelines and goals set forth in the
state comprehensive capability and develop-
ment plan and to give these commissions the
authority to enforce the regulations and
controls; and

Whereas, it is necessary to regulate and
control the utilization and usages of lands
and the environment to insure that, hereaf-
ter, the only usages which will be permitted
are not unduly detrimental to the environ-
ment, will promote the general welfare
through orderly growth and development and
are suitable to the demands and needs of the
people of this state;

Now, therefore, the legislature declares that
in order to protect and conserve the lands
and the environment of the state and to
insure that these lands and environment are
devoted to uses which are not detrimental to
the public welfare and interests, the state
shall, in the interest of the public health,
.safety and welfare, exercise its power by
creating a state environmental board and
district environmental commissions conferring
upon them the power to regulate the use of
lands . . . .

There can be no doubt that the legislature imposed upon
the Commissions and the Board the affirmative obligation of
protecting Vermont's environment and its citizens from the
adverse effects of detrimental land uses. The requirement
that the Board and Commissions cannot issue permits unless
they are able to make positive findings on all ten criteria
ensures that the public health, safety and welfare will be
protected. In the context of this legislative mandate, it
becomes clear that the absence of an opponent to an
application cannot be the determining factor in the
Commission's determination of whether a project is
detrimental to the public health, safety and welfare. Board
Rule 20(C) which provides that when there are no parties in
opposition, the Board or Commissions "may make reasonable
inquiry as it finds necessary to make findings and
conclusions as required . . . ” does not increase the power
of the Board and Commissions b;t merely summarizes the
authority conferred on the Board and Commissions throughout
the statute and as recognized by general administrative law
principles.
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A

In examining the role of administrative agencies acting
, in a quasi-judicial capacity,

t

!I

a distinction is made between
an agency's reliance on facts that are not in the record and
an agency's use of its own judgment in drawing conclusions.

ii
I
ii

Agencies, like courts, may take official notice of
facts that are not in the record. 3 V.S.A. S 810(4). The

j Vermont Administrative Procedure Act, 3 V.S.A. 5 810,
; provides,.: in contested cases:

(4) Notice may be taken of judicially
cognizable facts. In addition, notice may be
taken of generally recognized technical or
scientific facts within the agency's
specialized knowledge. Parties shall be
notified either before or during the hearing,
or by reference in preliminary reports or
otherwise, of the material noticed, including
any staff memoranda or data, and they shall
be afforded an opportunity to contest the . ..a

material so noticed.
experience,

The agency's
technical competence, and

specialized knowledge may be utilized in the
evaluation of the evidence.

The need for administrative agencies to be able to
upon information outside of the record is recognized and

rely

discussed by a leading administrative law scholar, Kenneth
Culp Davis. It is his position that administrative
have an obligation to develop all available facts in

agencies

adjudications and in order to do so may be justified in
going outside of the record in searching for essential
facts. Regulatory agencies are charged with

the affirmative duty of securing all relevant
information, whether produced by the parties
or not. The very reason for the creation of
most regulatory agencies was the need for
providing effective representation for a
public interest not otherwise represented, a
need which courts because of their passive
character could not supply. . . . The prime
weakness of the regulatory agency is not the
much-publicized tendency toward governmental
excesses but is the little-recognized
tendency of the agency sooner or later to
succumb in greater or lesser degree to the
persuasions of powerful groups that are
supposed to be regulated. This weakness is
immeasurably aggravated if the agency must
decide particular cases exclusively upon the
basis of materials supplied to it by private
interests.
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2 K. Davis, Administrative Law Treatise
5 15.05, 378-79 (1958).

!f
i,
.

I

,

_!

While Davis's reference is to federal regulatory
agencies, the underlying rationale applies equally to the
role of the Commissions and Board in protecting the public
interest.

In accordance with principles of due process, however,
in most circumstances an opportunity must be provided for
parties to rebut the facts.
findings, particularly i

The facts that support the
f they are of a technical nature,

should be stated in the record so that a reviewing court can
determine whether the agency's decision has adequate
support./3/ See, e.g., Franz v. Board of Medical Qualitv
Assurance, 181 Cal. Rptr. 732, 642 P2d. 792 (1982).

Agencies may, however, use their own experience and
expertise in making judgments and weighing the credibility
of evidence. See 3 V.S.A. S 810. Agency factfinders, like
courts, have the right to believe all of the testimony of
any witness, or to believe it in part and disbelieve it in
part, or to reject it altogether. In re Wildlife
Wonderland, Inc., 133 vt. 507, 511 11975). In weighing the
credibility of witnesses, factfinders must rely upon their
own knowledge and judgment. In fact, the expertise and
experience developed by specialized agencies renders agency
factfinders even more qualified than judges and juries to
use their own judgment in making decisions. See 2 K. Davis,
Administrative Law Treatise, Ch. 15 (1958). An administra-
tive factfinder may "reject uncontradicted opinion testimony
that his own expertise renders unpersuasive." Franz v.

181 Cal. Rptr. 732,Board of Medical Quality Assurance,
642 P.2d 792, 796 (1982). See also FCC w
Committee for Broadcastincr. 436 U.S. 775,

r. National Citi
813-14 (1978);

Corm: 659, 116 A.2dHlavati v. Board of Adjus&ent, 142
(1955). ACIcording to Davis, many cases support the

739,
zens

504

legitimacy of a tribunal's using its own knowledge "in
deciding which witnesses to believe, in inferring further
facts from those proved, in discovering or creating law, and
in exercising discretion." 3 K. Davis, Administrative Law
Treatise S 15.16, at 195 (2d ed. 1980).

/3/A useful standard for judging when facts must be
'hisclosed on the record has been articulated by one court:
"Only where the professional significance of underlying
facts seems beyond lay comprehension must the basis for the
technical findings be shown and an opportunity for rebuttal
given." Franz v. Board of Medical Quality Assurance, 181
Cal. Rptr. 732, 740, 642 P.2d 792, 799 (1982).
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While the distinction between fact and judgment is not
always clearcut, a rule of thumb is that "[tlhe  larger the
judgmental ingredient and the smaller the factual
ingredient, the less the need for supporting evidence and
the less the need to allow parties to challenge." 3 K.
Davis, Administrative Law Treatise § 15.9, at-170 (2d ed.
1980).

In this case, the Board did not need to go outside of
the record to reach its conclusion that the project as
planned would create an undue adverse effect upon aesthetics
and scenic beauty. The Board took a site visit and viewed
the property and the surrounding area. It considered the
Applicant's opinion that the project would not create an
undue adverse effect and it rejected that opinion and made
its own judgment. That judgment was based on the facts as
they were presented by the Applicant in the application, in
the exhibits, and through testimony, and as personally
observed by the Board./4/ The basis for the Board's
conclusion is clearly stated in the' findings of fact.
Furthermore, the Board's decision is based upon the clearly
articulated objective standards of the "Quechee analysis"
that the Board uses to judge all projects with regard to
compliance with Criterion 8. By disclosing in the findings i
the factual basis for its conclusions, and judging those
facts by objective standards, the Board has provided full !
due process to the Applicant while meeting its statutory
obligation to protect the public interest./5/

141 Courts have upheld the use in agency decisions of
knowledge acquired by personal observations of a site. S
e4. f Torsiello v. Zoning Board of Appeals, 3 Conn. App.
484 A.2d 483, 485 (1984); Giordana v. City Commission, 45
N.J. 585, 67 A.2d 454 (1949); Mrowka v. Board of Zoning
Appeals, 134 Conn. 149, 55 A.2d 909 (1947).

ee,
47,.
5

/5/Davis's resolution of the conflict between the
requirement for due process and the need for agencies to be
able to rely upon their own expertise is stated as follows:
"[TJhe cardinal principle of fair hearing is not that all
facts should be in the record or that all facts should be
subject to cross-examination and rebuttal evidence, but
rather that.parties  should have the opportunity to meet in
the appropriate fashion any materials that influence
decision." 2 K. Davis,
at 344 (1958).

Administrative Law Treatise S 15.01,
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As explained above, the applicant, as the proponent,
always bears the burden of producing evidence. Therefore,
the burden of proof referred to in 10 V.S.A. S 6088 must
refer to the burden of persuasion. After analyzing the role
of the Environmental Board and the Commissions in discharging
their duties under the statute and the need for the
applicant to provide sufficient evidence under each
criterion for the Board and Commissions to be able to make
positive findings and grant a permit, it becomes clear that
the burden of persuasion is much less significant than in a
traditional adversarial court situation where the party with
the burden of persuasion loses unless it persuades the court
of the correctness of its position by a preponderance of the
evidence. In this context, the Board's understanding of
S 6088 is that in cases where there is an opponent, and the
applicant has produced sufficient evidence upon which the
Board could make positive findings, the opponent must
persuade the Board by a preponderance of the evidence (as
opposed to a "mere scintilla") that the project will create
an undue adverse effect upon aesthetics and the scenic or
natural beauty of the area. That is, once the applicant has
met its burden of producing sufficient evidence in which the
Board can make a positive finding, the Board must find that
no undue adverse effect will result unless the opponent's
evidence establishes that it is more likely than not that
there will be an undue adverse effect.

We therefore conclude that this Board, as well as the
Commissions, can deny a permit under Criterion 8 and can
impose conditions under Criteria 5, 6, and 7, in addition to
all the other criteria,
to an application.

whether or not there are opponents

Dated at Montpelier,
1987.

Vermont this 27th day,_of January,

- ENVIRONMENTAL BOARD

I$,I& fl&
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DaZby wadley, Chair&tan
Lawrence H. Bruce, Jr.
Dwight E. Burnham, Sr.
Samuel Lloyd III
Roger N. Miller
Donald B. Sargent . . . .


