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Pratt's Propane by Findings of Fact, Conclusions
Christopher Dye, Esq. of Law, and Order
P.O. Box 376 Application #3R0486-EB
Bradford, VT 05033

SUMMARY OF PROCEEDINGS

This decision pertains to an appeal filed with the
Environmental Board (Board) on September 17, 1986 by Pratt's
Propane, Inc. (Applicant) from the July 3, 1986 decision of
the District #3 Environmental Commission (Commission)
denying a permit for construction of a 5184 square foot
warehouse and storage building on Route 5 in Bradford,
Vermont, and from the August 19 denial of the Applicant's
Motion for Reconsideration. The Applicant had applied to
the Commission for a permit for a project that included the
installation of five petroleum storage tanks as well as
construction of a warehouse/storage building. The ,
Commission approved the installation of the tanks. I

The Chairman of the Board conducted a prehearing
’conference on October 10 and a Prehearing Order was issued

on October 15. On October 24 the Applicant filed a Motion
for Summary Order Granting Permit. The Chairman of the
Board informed the Applicant that the Board would defer a
decision on the motion until after the hearing. The Board
convened a public hearing on November 5 in Bradford,
Vermont. Pratt's Propane, by John Pratt and Christopher
Dye, Esq., was the only party that participated in the
hearing.

After taking a site visit and reconvening the hearing,
the Board recessed the hearing pending the Applicant's
submission of proposed findings of fact and conclusions of
law and review of the record and deliberation by the Board.
On November 21, 1986 the Board received the Applicant's
proposed findings of fact and conclusions of law and legal
memorandum. On December 3 the Board conducted a preliminary
deliberative session and voted to deny the Applicant's
Motion for Summary Order Granting Permit. A Memorandum of
Decision on the Applicant's motion is issued concurrently
with this decision and is summarized below. On January 8,
1987, after admitting three additional photographs into
evidence, the Board concluded its review of the record and
adjourned the hearing. This matter is now ready for
decision. The following findings of fact andconclusions of
law are based exclusively upon the record developed during
the hearing, includinq the site visit. To the extent the
Board agreed with and found necessary any findings proposed
by the Applicant, they have been incorporated herein;
otherwise, said requests to find are hereby denied.
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II. ISSUES IN THE APPEAL

A. Preliminary Issues

On October 24, the Applicant filed a Motion for Summary
Order Granting Permit. The Applicant presented two
arguments in support of its position that the Board should
grant a permit without further proceedings. The first is
that Criterion 8 is invalid because it is so vague that it
violates both the fourteenth amendment to the United States
Constitution and Chapter 1, Article 1 of the Vermont
Constitution. The Applicant's second argument is that
because 10 V.S.A. S 6088(b) provides that the burden of
proof is on any party opposing the applicant with respect to
Criterion 8, in the absence of an opponent the Commission
did not have the authority to find that the warehouse/storage
building would create an undue adverse effect on aesthetics
and to deny the permit on that basis.

1. Constitutionality of Criterion 8

The Applicant argues that Criterion 8 of Act 250 is
unconstitutional because the phase "undue adverse effect" is
so vague that applicants for Act 250 permits cannot
determine what evidence is required tb satisfy that
criterion. Therefore, the Applicant argues, it has been
deprived of its constitutionally-guaranteed right to due
process that requires that laws contain understandable
standards so that citizens have reasonable notice of
prohibited behavior.

While the Vermont Supreme Court has not directly
addressed the constitutionality of Criterion 8 of Act 250,
the authority of the legislature to impose general aesthetic
requirements has been upheld by several other state courts.
For example, the New York Legislature granted the Adirondack
Park Agency the authority to impose conditions in granting
construction permits. Before the Agency approves a project,
it must find that the project will not have an adverse
impact upon the natural, scenic, or aesthetic resources of
the park. A New York court held that the legislature had
provided sufficient standards to guide the Agency in its
review of projects, and found no unconstitutional delegation
of power due to lack of specificity. McCormick v. Lawsence,
387 N.Y.S.2d 919, 54 A.D.2d 123 (1976). Additionally, in

! three cases which involved state roadside beautification
I acts, the courts found the terms "scenic beauty" or "natural
beauty" to be sufficiently definite standards.- Department
of Public Works and Buildings v. Keller, 22 Ill. App.3d 54,
316 N.E.2d 794 (1974); Finks v. Maine Highway Commission,
328 A.2d 791 (Me. 1974); Wes Outdoor Advertising Co. v.
Goldberg, 55 N.J. 347, 262 A.2d 199 (1970).
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It is a basic principle of due process that a statute
is void for vagueness if its prohibitions are not clearly
defined. There are two reasons for requiring precision in
statutory language: (1) to provide notice to the affected
public of proscribed behavior, and (2) to provide guidance
to the administrative agency responsible for enforcement of
the statute. Grayned  v: City of_Rockford,  408 U.S. 104
(1972). In Colten v. Kentuckv, 407 U.S. 104 (19721, the
United States Supreme Court recognized the inherent
-difficulties involved in drafting statutes both general
enough to take into account a variety of situations and
sufficiently specific to provide fair warning that certain
kinds of conduct are prohibited. The Court stated: "The
root of the vagueness doctrine is a rough idea of fairness.'* i

Id. at 110.-

An earlier case, Connally v. General Construction Co.,
269 U.S. 385 (19261, provides some guidance as to what !
constitutes. proper stat-utory language. In Connally the
Court stated that a statute which uses words or phr&es
having a well-settled common-law meaning, notwithstanding an , !
element of degree in the definition to which estimates might I
differ, would be upheld as sufficientlv  certain.
391. In Vermont,

Id. at i
the test for determining whethera statute i

is unconstitutionally vague is "whether the language of the
statute conveys sufficiently definite warning as to the
proscribed conduct when measured by common understanding and
practices." State v. Bartlett, 128 Vt. 618, 622 (1970).

The Vermont Supreme Court requires that a party against
whom a statute is to be applied must be given fair warning
of its prohibitions. Id.
requirement to Criterion 8,

Applying this "fair notice"
it can be argued that this

requirement is satisfied by the administrative determinations
called for under 10 V.S.A. S 6086(a). An applicant cannot
incur-a statutory penalty until after the Commission or
Board issues its decision granting or denying the project
and the applicant builds the project without a permit or in
violation of permit conditions. In the decision, the
applicant will be told exactly what the language of
Criterion 8 means in relation to his project prior to
commencement of construction, and he will not have to guess
the meaning of the law.

In citing Rutherford v. Best, 139 Vt. 56 (1980) in
support of its argument, the Applicant overlooked.the .C.
court's statement that "in determining whether the statutory
standard . . . is so vague as to offend due process, we are
mindful of the rule that vague legislative standards may be
saved if the needed specificity has been supplied by this
Court." g. at 60.
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The specificity that may be required has been supplied
by the Board.

1
In 1985 the Board issued two decisions in I

which it provided specific and clear standards which the
Board would henceforth apply to all analyses under Criterion i

8 to determine whether a proiect would have an "undue /

adverse effect" upon aesthetics. See Re: Quechee Lakes
Corp., Findings of Fact, Conclusions of Law and Order, Land
Use Permit applications #3W0411-EB and #3W0439-EB (issued
November 4, 1985).

I

Furthermore, the procedures in Act 250 provide the
affected parties with adequate safeguards against unfettered ;
Board discretion. The Board takes evidence, hears argument I
and considers briefs on the issue of aesthetics (when f

Criterion 8 is at issue). It then issues its detailed
findings of fact and conclusions of law in written form.
Furthermore, the Board's decision is appealable to the
Vermont Supreme Court. In light of the full procedural due !
process afforded applicants in the permit process, the lack
of precise standards to guide the Board in Criterion 8

__ ;
i

decisions does not render that criterion unconstitutional. (

2. Absence of an Opponent

The Board does not agree with the Applicant that a
Commission or the Board must grant a permit under Criterion
8 in the absence of an opponent. The Board addressed this
issue in Re: Imported Cars of Rutland, Inc., Findings of
Fact and Conclusions of Law #lR0156-2-EB (October 12, 1982)
and again in Re: "The Switchyard," Findings of Fact and
Conclusions of Law #6F0192-3-EB  (October 17. 1983). Since
this is an important issue that generates considerable
confusion, the Board would like to take this opportunity to
further clarify the concepts.

As the Board explained in Imported Cars, the term
"burden of proof" refers to two separate burdens: the
burden of going forward and producing evidence, and the
burden of persuasion. In traditional adversarial court
proceedings, the plaintiff usually has the burden of going
forward with producing sufficient evidence to establish a
prima facie case. Once that has been done, the burden
shifts onto the defendant to produce sufficient evidence to
allow the trier of fact to find in its favor. The burden of
persuasion, however, does not shift. The party bearing the
burden of persuasion wins if its evidence is more persuasive
than the other party's by a preponderance of the evidence.
The usual civil standard of a preponderance of the evidence
applies to factual issues before administrative bodies as
well as before the courts. In re Muzzy, 141 Vt. 463, 472
(1982). While the burden of producing evidence can shift,
the burden of persuasion does not. See Kruse v.. Town of
Westford, 145 Vt. 368, 372 note (1985).
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Regardless of who bears the burden of persuasion in a
given case, the usual rule of law is that the plaintiff, the
proponent of a rule or order, or an applicant for a permit
always bears the burden of producing evidence. See United
States Steel Corp. v. Train, 556 F.2d 822, 834 (7th Cir.
1977); Environmental Defense Fund, Inc. v. Environmental
Protection Agency, 548 F.2d 998, 1012-1015 (D.C. Cir. 1976).
Therefore, even without further analysis, at the very least
it is clear that the applicant for an Act 250 permit, when
proceeding before either a District Commission or the Board,
has the burden of providing sufficient evidence upon which a
Commission or the Board can make a positive finding. If the
applicant does not do so, a Commission or the Board can deny
the permit under Criteria l-4 and 8-10./l/

The Applicant argues that since Act 250 does not
expressly authorize the Board and Commissions to make
negative findings and conclusions under Criterion 8 when
there is no opponent, the Commission erred in relying upon
Rule 20 for such authority. While it is true that the
statute is silent on this question, that does not mean that
the Board and Commissions are acting without authority when
they deny a permit under Criterion 8 in cases where there is
no opposing evidence.

A reading of Act 250 indicates the clear legislative
intent that the Board and Commissions be charged with
protecting the public interest. See the legislative
findings of Act 250, as reprinted in 10 V.S.A., Chapter 151
following S 6001 under "Findings and declaration of intent."
There can be no doubt that the legislature imposed upon the
Commissions and the Board the affirmative obligation of
protecting Vermont's environment and its citizens from the
adverse effects of detrimental land uses'. The requirement
that the Board and Commissions cannot issue permits unless
they are able to make positive findings in all ten criteria
ensures that the public health, safety and welfare will be
protected. In the context of this legislative mandate, it
becomes clear that the absence of an opponent to an applica-
tion cannot be the determining factor in the Commission's
determination of whether a project is detrimental to the
public health, safety and welfare. Board Rule 20(C) which
provides that when there are no parties in opposition, the
Board or Commissions "may make reasonable inquiry as it

. ,..

/I/ 10 V.S.A. S 6087(b) provides that "[al permit may
not be denied solely for the reasons set forth in [Criteria)
5, 6, and 7."

. .
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finds necessary to make findings and conclusions as required
'* does not increase the power of the Board and

&un~s~ions but merelv summarizes the authoritv conferred on
the Board and Commissions throughout the statute and as
recognized by general administrative law principles./2/

We therefore conclude that this Board, as well as the
Commissions, can deny a permit under Criterion 8 and can
impose conditions under Criteria 5, 6, and 7, in addition to
all the-other criteria, whether or not there are opponents
to an application.

B. Substantive Issues

The sole substantive issue on appeal is whether the
proposed warehouse and storage building will have an undue
adverse effect on aesthetics and scenic beauty under Crite-
rion 8 of Act 250. The Applicant objects to the Commis-
sion's denial of a permit on the basis of its finding that
construction of the warehouse and storage building would
violate Criterion 8.

III. FINDINGS OF FACT

1.

2.

3.

The Applicant's business is the retail sale of propane
gas to homes and businesses. The property has been
used for bulk storage of propane gas since the early
1970s.

The Applicant has proposed to construct a cold storage
warehouse on its property on the east side of U.S.
Route 5, approximately three miles south of the Village
of Bradford. Most of the property lies in the Town of
Bradford, with the southerly part of the property in
the Town of Fairlee.

The Applicant's property is a narrow, flat 2.8 acre
strip of land immediately adjacent and parallel to
Route 5. Railroad tracks run
of the prcperty.

/2/The need for the Board and
information required to be able to

along the eastern boundary

Commissions to obtain the
make.'findings  under the

ten criteria is recognized and supported throughout the
statute and the rules. See 10 V.S.A. SS 6024, 6027(a),
6083(b), 6086(a), 6086(c) and Environmental Board Rules 4,
10(B),  20, 32(A).

,
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4.

5.

6.

7.

8.

9.

10.

11.

The proposed building will be 144' x 36' with a maximum
height of 24' at the peak. It will have 16' ceilings
and be built on a cement slab. A smaller building
would not be commercially feasible.

The building will be a metal clad building with white
metal siding and a red pastel roof. These.colors were
selected because they are the "company" colors. The
Applicant would consider changing the color of the
proposed building to better harmonize with other
buildings in the area.

No heat, sewer connection, or water connection will be
required. Lighting will be minimal.

There is a storage shed located at the southern end of
the property. Just north of the shed is a 30,000
gallon liquid propane storage tank. Both the shed and
the tank are enclosed by a chain link fence. The five
approved underground gasoline storage tanks are located
to the north and east of the above-ground 30,000 gallon
tank. Slightly north of these tanks in approximately
the center of the property is a movable loading rack,
approximatelv 24' high, used for loading products
stored in the tanks onto trucks. The proposed storage
building will be constructed on the remainder of the
property to the north of the existing structures, 65'
from the center of Route 5.

The existing entrance to the property is slightly to
the north of the loading rack. An auxiliary drive is
proposed for the northern end of the property.

The existing chain link fence around the tank valves is
needed for security reasons but a fence is not required
for the remainder of the property, except that the
Applicant wants to extend the chain link fence to
enclose the loading rack to secure it.

The Applicant has proposed erecting a 10' high wooden
fence on the west and north sides of the building to
screen it from Route 5. The fence would be lime green,
pressure treated lumber, tongue and groove, in 8'
sections offset to break up the mass. There are no
trees or other natural screening on the property.

. 0..

If a fence is constructed around the building, there
would not be enough room between the building and Route
5 for plantings. Plantings around the building to
screen it from view and to break up the mass of the
building would be feasible if there were no fence.

.., .
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12.

13.

14.

ii
I!ii 15.
.

16.

17.

18.

19.

The Applicant proposes to store LP gas tanks at the
northern and southern ends of the building, but would
not put any tanks between Route 5 and the proposed
building. The tanks would be screened from view by the
wooden fence.

The Applicant's property is located in a long, narrow
valley which contains predominantly open fields,
interspersed with farm buildings and homes. Low hills
rise to the east and west of the valley.

The portion o f the property located in Bradford is
zoned residential. The Bradford Board of Adjustment
issued a conditional use permit for construction of the
storage building and granted a variance from the
residential zone setback regulation to allow the
building to be erected 10' from the property line of
the railroad on the eastern boundary of the property.
The other structures on the property were erected
before the zoning ordinance was adopted.

The part of the property that is in Fairlee is zoned
commercial.

There are no other commercial developments visible
along Route 5 for a considerable distance in either
direction.

To the northwest of the Applicant's_property across
Route 5 is property owned by Jack Williams, on which
are located a large, white farmhouse, various barns and
other outbuildings, and indoor riding arena. The
dimensions of the riding arena building are
approximately 70' x 144' and it is approximately 22'
high. It has red metal siding and a silver roof. The
cluster of buildings on the Williams property create
the appearance of a large working farm.

The overall character of the area is rural and
residential. The narrow valley with flat, open fields
and hills in the distance, interspersed with farm-type
buildings, provides an attractive visual scene.

The Municipal Development Plan for the Town and Village
of Bradford was adopted in 1982. The Plan sets forth
itsJand use goals in very broad and general terms and
does not set forth specific aesthetic standards. The
1985 Town Plan for Fairlee that applies to this project
also lacks any specific aesthetic standards.
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III. CONCLUSIONS OF LAW

In Re: Quechee Lakes Corporation, Land Use Permits
#3W0411-EB and #3W0439-EB issued November 4, 1985, the Board
described the analysis that should be applied when Criterion
8 (aesthetics) is at issue. The first step in this proce-
dure is to determine whether the aesthetic impact of a
proposed project is adverse. This requires a determination
of whether the project will be in harmony with its surround-
ings, or whether it will fit the context in which it will be
located.

The Board has found that the character of the valley in
which this project will be located is predominated by rural
residential uses and provides a scenic view of open agricul-
tural fields interspersed with farm-type structures and
houses. No other commercial uses are visible in the area.
We conclude that the 144' x 36' metal storage/warehouse
building as proposed,-.with  red siding and a white roof,
situated on a flat, totally exposed tract of land close to
Route 5 and completely visible to motorists traveling north
and south, is not compatible with the existing rural-residen-
tial character of the valley in which the project is located.
Although the proposed warehouse is not as large as the
Williams' riding arena across the road, its close proximity
to Route 5 and its obvious commercial character create a
much greater visual impact than the cluster of buildings on
the Williams' property that give the appearance of a large
farm. We must conclude, therefore, that the project would
have an adverse effect on the aesthetics of the area.

The second step of this analysis requires a determina-
tion of whether the adverse impact is undue. It is not
undue if all three of the following questions can be answered
affirmatively:

1) Is the-proposed development compatible with any
written community standard adopted for the purpose of
preserving the aesthetics and scenery in the area?

2) Can the Board conclude that the project does not
offend the sensibilities of the average person?

3) Has the Applicant taken all available and reason-
able mitigative steps which could be employed to reduce
the negative aesthetic impacts? . . ..*

We have not found any written community standard
applicable to this area of Route 5. Neither the Bradford
Municipal Development Plan nor the Fairlee Town Plan
contains any specific aesthetic standards. Therefore, the
first question is not applicable.

-
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II We conclude that the second and third questions must be

!
answered negatively unless the Applicant takes additional

/ I

mitigative measures to break up the mass of the storage
building and screen it from the road by implementing a

ii landscaping plan and otherwise modifying its proposal. In
order for the Board to find that the proposed warehouse

; storage building will not have an undue adverse effect on
; aesthetics and scenic beauty, the Applicant must submit a

'! revised site plan and landscaping plan that include the
i following changes:

1. In order to harmonize with surrounding structures,
the-color of the proposed building should be barn red with a
silver roof and white trim.

2. The location of a fence should be limited to the
,: area that needs security fencing. The existing fence should
,i be replaced with a 6' high wood fence similar to that
j, proposed.
Ii racks.

This fence may be extended around the loading

11
3. The area around the warehouse must be extensively

I
landscaped to soften the mass of the building and to provide
screening from Route 5. With no fence around the building,
there will be room for plantings between Route 5 and the
warehouse. The Applicant will be required to submit a
landscaping plan that includes tree species that tolerate
road salt.

4. No tanks or other material may be stored north of
the building. The building should be shifted slightly to
the north (approximately 50') to increase the area for
storage on the southern end of the building. If necessary,
the primary access can be located at the north end of the
property.

. ,.. .,. .

!

I
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IV. ORDER

Based upon the findings of fact and conclusions of law,
the Board concludes that the project as proposed does not
satisfy Criterion 8 (aesthetics). If the Applicant submits
a revised site plan and landscaping plan in accordance with

the conclusions of law as described above, the Board will
: review the submissions and determine whether it can make
positive findings and issue a land use permit.

1987.
Dated at Montpelier, Vermont this 27th day of January- 1

ENVIRONMENTAL BOARD
-

. ..a Darby @radley,Chaitian
Lawrence H. Bsuce, Jr.
Dwight E. Burnham, Sr.
Samuel Lloyd III
Roger N. Miller
Donald B. Sargent
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