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RE:

STATE OF VERMONT
ENVIRONMENTAL BOARD

10 V.S.A., CHAPTER 151

Pomfret Associates Land Use Permit #3R0403-EB
c/.0 Daniel Hershenson, Esq. Findings of Fact, Conclusions'
Box J of Law and Order
Norwich, Vermont 05055

On February 9, 1983 Pomfret Associates ("the Applicant")-_.. _
filed an appeal with the Environmental Board ("the Board") from
the January 11, 1983, decision of District 3 Environmental
Commission denying Land Use Permit application #3R0403.  On
February 24, 1983, the Town of Pomfret filed an appeal in this
matter pursuant to Board Rule 40.

Land Use Permit application #3R0403  requested authorization
to subdivide approximately 430 acres into 21 residential
building lots and four conservation parcels on Joe Ranger Road
in the Town of Pomfret, Vermont.

Board Chairman Leonard U. Wilson held a pre-hearing
oonference on February 24, 1983, in Woodstock, Vermont. The
public hearing originally scheduled for March 21, 1983, was
postponed at the request of the parties'. A public hearing was
convened April 13, 1983, in White River Junction and recessed
at the parties' request. The hearing was scheduled to reconvene
May 11, 1983, but was again postponed on request of the parties.
The hearing was reconvened in White River Junction on July 20,
1983, and a site visit was conducted by the Board on that date.

The following parties were present at the hearings:

'The Applicant/Appellant Pomfret Associates by
Daniel Hershenson, Esq.;

Appellant, Town of Pomfret by Robert J. O'Donnell, Esq.;
Pomfret Planning Commission and School Board by

Robert J. O'Donnell, Esq.;
Two Rivers-Ottauquechee Regional Planning Commission by

Donald A. Bourdon;
State of Vermont, Agency of Environmental Conservation by

Dana Cole-Levesque, Esq.;
Town of Hartford and Hartford Planning Commission by

John W. Brockway, Esq.;
Malcolm and Andy Marshall;
Robert and Fran Capossela;
Blanche Bruner.

The hearings were recessed July 20, 1983, pending receipt
of proposed findings of fact, conclusions of law, and a written
agreement between the Applicant and the Town of Hartford, revrew
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‘OS-the. record, and deliberation. On August 3, 1983 the Board
re.quest.ed the parties to submit supplementary information for
the record. Exhibits 36, 37 and 38 were filed without objection
by any party and were entered in the record. On August 23, 1983
the Board determined the record complete and adjourned the
hearing. This matter is now ready for decision. The Board
bases its Findings of Fact and Conclusions of Law on the record
developed at the hearings.

A.

B.

Party Status

Blanche Bruner and the Marshalls appeared before the
District Commission as adjoining property owners and the
Town of Hartford and the Hartford Planning Commission were
granted party status by the District Commission pursuant to
Board Rule 14(B). Those individuals were permitted to
participate on the following matters:

Hartford Town and Planning Commission - Criteria 5, 7
and 9(A);

Malcolm and Andy Marshall - Criteria 5, 8, 9(A) and
9(H);

Blanche Bruner - Criteria 5, '8, and 9(A).

There being no objection, the Board allowed participation
by these individuals on the same terms as ordered by the
District Commission.

Robert and Fran Capossela requested party status
before the Board under Rule 14(B) in respect to Criteria 5
and 9(A). On April 13 the Board heard testimony and oral
argument on this request. The Board granted Rule 14(B)
party status to the Caposselas allowing their participation
on Criteria 5 and 9(A). This decision was based on the
Board's conclusions that the Caposselas own and reside on
property adjoining Joe Ranger Road approximately 550'
from the project site, that the Caposselas would be
directly affected by any increase in traffic occurring as a
result of the proposed subdivision and that, therefore, the
project may affect the Caposselas' interests under Criteria
5 and 9(A).

Issues Raised by the Appeals

The Applicant raised substantive issues under the
following criteria of 10 V.S.A. §6086(a): 5, 71 8,
9(A)-(G)-(H). Appellant Town of Pomfret raised issues
under each of the above criteria and the following
additional criteria: 1, 4, 6, and 10.
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c .

Controversy under Criterion 1 pertained to
interpretation of a certification of compliance issued by
the,Agency of Environmental Conservation. Under Criterion
4,.the parties addressed the extent to which Pomfret
Planning Commission erosion control guidelines should
become part of any Land Use Permit issued for the project.
Parties contested the proposed project's impact on deer and
beaver habitats under Criterion 8. The use of Joe Ranger
Road for access to the project was the basis of the
parties' dispute under Criteria 5, 6, 7, 8, 9(A)-(H), and
10. Argument under Subcriterion 9(G) related to municipal
responsibility for maintenance of internal access roads.

Findings of Fact

1. The Applicant, Pomfret Associates, is a partnership
organized under the laws of the State of Vermont and
having six individuals as general partners. The
Applicant proposes to subdivide approximately 430
acres owned by the Applicant in Pomfret, Vermont, into
21 building lots and four "conservation" parcels. The
Applicant also proposes to construct three private
roadways for access purposes.,

2 . The project site lies on both sides of "Joe Ranger
.Road" (Town Highway 32) and is generally bounded by
property owned.by the following:

Andrew Marshall, Jr. et al. on the south;
Peter Coogan and the Town of Pomfret on the east;
The United States of America on the north; and
The Northern New England Development Corporation

and the Pomfret School District on the west.

The Applicant's parcel also surrounds property owned
by the Town of Pomfret and the State of Vermont.

3. Twenty-one single family residential building lots
will-be created from an approximately 270 acre portion
of the project site. Lots will range in size from 6.1
acres to 27.5 acres with most lots approximately 10
acres in area. Construction on each will be
restricted by a declaration of covenants to a
"construction zone" depicted on a plot plan for each
lot and no structure will be constructed so as to be
visible from Joe Ranger road. See Exhibit 3.

4. Access to the 21 building lots proposed by the
Applicant will be via three private roadways, two of
which will follow the route of existing but unimproved
woods roads.
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5.

.

6.

The Applicant will designate four "conservation
areas":

- a 73.5+ acre parcel ih the southeast corner of
the project site, consisting of hay fields and
woodland,

- a 4.4+ acre parcel across Joe Ranger Road from
the 73.5 acre area, consisting of open hay
fields,

- a 70.2+ acre lot in the northwest corner of the
site, abutting lands owned by the United States
(to the north) and the Town of Pomfret (to the
southeast), consisting of woodland,

- a 7+ acre parcel adjacent to Joe Ranger Road,
consisting of beaver ponds and providing a
buffer for the beaver pond site owned by the
State of Vermont to the south of this
conservation area.

These parcels will be made subject to perpetual
conservation easements proscribing activities which
would interfere with the use of those lands for
agricultural and forest management purposes. While
the Applicant or its successors-in-interest will
retain title to these lands, easement restrictions
will be imposed by conveyance to the Ottauquechee
Regional Land Trust. See Exhibit 3.

Water will be provided by individual on-site drilled
wells. Sewage disposal will be accomplished with
subsurface disposal systems; several homes will share
a common disposal area and others will be served by
disposal fields off-site but on adjacent project
lands.

10 V.S.A. 56086(a)(l)(B) Waste Disposal

7. Applicant's plans for the disposal of waste as
referred to in Finding 6, above, have been reviewed by
the Agency of Environmental Conse~rvation  ("the
Agency"), and a Certification of Compliance with
applicable Agency Rules as they pertain to both water
service and wastewater disposal was issued on
March 16, 1983. See Exhibit 20A.

8. The project was apparently reviewed by'the  'Agency in
part under Rules effective September 10, 1982 and in
part under Rules in effect prior to that date and now
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9.

10.

11.

.

12.

superseded. See Exhibit 20B. However, the Applicant
-represented that it would comply with the September,
1982 Rules regardless of the basis for the Agency
certification. .

On July 20, 1983 the appealing parties executed an
Agreement ("the Agreement"; see Exhibit 35), one term
of which is a commitment on the part of the Applicant
to again submit its application for a Certification of
Compliance to the Agency for review under the
provisions of the Agency's September 10, 1982
Environmental Protection Rules; the Applicant has
further agreed to be bound by the provisions of the
new Agency Certification, if and when issued.

10 V.S.A. §6086(d) and Board Rule 19 authorize the
Board to accept an Agency subdivision permit issued
pursuant to 18 V.S.A., Chapter 23 and regulations
promulgated thereunder, in lieu of evidence from the
applicant to establish that sewage can be disposed of
through installation of sewage collection, treatment
and disposal systems without:resulting in undue water
pollution.

The Board accepts the March 16, 1983 Certification in
lieu of evidence that the project will not result in
undue water pollution; S2.02 H of the Agency's
Environmental Protection Rules provides that such a
Certification is the equivalent of a subdivision
permit and those Rules were promulgated, in part,
under the authority of 18 V.S.A., Chapter 23.

However, the Board's acceptance of the Certification
is contingent upon:

a) the Applicant's compliance with all terms and
conditions of that Certification; and

b) the Applicant's securing an Amended Land Use
Permit if and when a new or revised Certification
is issued by the Agency subsequent to any review
performed as a result of the Agreement.

10 V.S.A. (56086(a)(4) Soil Erosion

13. Soil erosion poses a significant threat during
construction of various components of the project
including roadways, sewer lines, utility lines, sewage
disposal fields, and excavation of building sites.
See Exhibit 10.
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14. The Applicant will use as a guideline during
construction of all project components, the "Vermont
Handbook for Soil Erosion and Sediment Control on
Construction Sites" published by the Agency's
Department of Water Resources and Environmental
Engineering in 1982 ("the Handbook"). See Exhibit

’ #lO.

15. Furthermore, the Applicant has represented that all
provisions of the Pomfret Planning Commission Final
Subdivision Plan Approval issued October 11, 1982
("the Planning Commission Approval"; See Exhibit 16),
have been incorporated into the Applicant's Land Use
Permit application before this Board to the extent
relevant to the 10 criteria of 10 V.S.A. §6086(a);
Finding of Fact #8 and Condition #7 of the Planning
Commission Approval require that the Handbook be used
as a guideline for all erosion control during
construction on 10 designated lots and all sewer lines
in excess of 150' in length.

16. If the Applicant conforms with guidelines set forth in
the Handbook, the project will not cause unreasonable
soil erosion or reduction in the capacity of the land
to hold water such that a dangerous or unhealthy
condition may result.

10 V,S.A. §6086(a)(8)  Wildlife Habitat

17.

18 .

19.

20.

The State owns a parcel of land adjacent to Joe Ranger
Road which is nearly encircled by project lands.
Beaver ponds are located on that parcel which are
managed by the State as a wildlife habitat.

The Applicant will set aside a protected Conservation
Area approximately 7 acres in area adjacent to the
northwest and northeast boundaries of the State
management parcel; the conservation area includes a
beaver pond. See Exhibits 2, 3, and 14.

The beaver flowages  on the State lands and within the
Applicant's Conservation Area constitute a "necessary
wildlife habitat" as that term is defined by 10 V.S.A.
§6001(12). See Exhibit 38.

Protective covenants applicable to the project will
confine all construction to designated "Areas of
Construction"; no such construction will be permitted
within 200' of the beaver ponds on State and
Conservation Area lands. See Exhibit 2, sheet 15 and
Exhibit 23, page 10. In addition, deed restrictions
will protect wetland areas on Lots 9 and 10 adjacent
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21.

2 2 .

23.

to the flowages  (see Exhibit 14, sheet 1, and Exhibit
40) and the Applicant represented that protective
covenants would address the control of domesticated
animals within the project.

The Applicant will join the State in preparing a
management plan for the beaver ponds which is
acceptable to a State wildlife biologist; the
Applicant will participate with the State in the joint
management of the ponds in accordance with that plan.

The project will not, therefore, destroy or
significantly imperil the beaver habitat.

The project lands include high quality upland habitats
for several other animal species, including deer.
However, no "necessary wildlife habitat," aside from
the beaver flowages, has been identified. See
Exhibits 11 and 38. Any potential impairment of
existing deer habitat will be offset by the
Applicant's designation of Conservation Areas with use
restrictions and the confining of construction to
designated "construction zones."

10 V.S.A. 56086(a)(5)  Highways, (6) Educational Services,
(7) Municipal and Governmental Services, (8) Scenic and
Na_tural Beauty, (9)(A) Impact of Growth and (9) (H)
Scattered Development.

24. Primary access to the project will occur by way of
motor vehicle from the north and the south on Joe
Ranger Road, a class 3 highway which is not now
maintained for winter use; .3 miles of the Road are in
the Town of Hartford and the remaining portion (1.85
miles) lies within the Town of Pomfret. Entrances to
the internal access roadways have been located to
assure maximum sight distances.

25. Joe Ranger Road consists primarily of a single vehicle
lane, lined with large maple trees and old stone walls
at some locations, which passes through wooded areas
and along open hay fields, affording the traveller
several pastoral views.

26. The July 20, 1983 Agreement provides, in respect to
Joe Ranger Road, as follows:

a. the road will be maintained as a Class 3 highway
and will receive winter maintenance upon request
of the Applicant once construction is ready to
begin on the project;
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:

See

27.

28.

29.

30.

b. the road will be maintained I'... according to the
requirements of the Vermont Statutes with the
understanding that it is the intention of the
parties that Joe Ranger Road shall be preserved
and maintained as a narrow one lane country road
to preserve the scenic qualities of the Joe
Ranger Road with appropriate pulloffs to be
constructed by the TOWN OF POMFRET as traffic
demands may require and in such locations and at
such times as the Board of Selectmen of the TOWN
OF POMFRET deem appropriate";

c . the Applicant will make a substantial payment to
the Town of Pomfret "... to help defray the cost
of maintaining and improving . ..'I the road;

d. certain covenants will be imposed upon each
project lot conveyed affirming the parties'
intentions concerning maintenance (see
sub-paragraph b, above) and waiving any right to
request substantial changes to the roadway or to
request school bus service on the road.

Exhibit 35.

On August 5, 1983, the Applicant entered into an
Agreement with the Town of Hartford which includes
provisions substantially similar to those recited in
Finding 26, above, and which applies to the .3 mile
portion of Joe Ranger Road located in Hartford. See
Exhibit 36.

The increase in traffic demand on Joe Ranger Road will
occur gradually in light of the Pomfret Planning
Commission's inclusion of a phasing provision in its
approval of the project: lot transfer by the
Applicant will be limited to six in the first two
years and three every two years thereafter. See
Exhibit 16, p. 17, paragraph 5 and Exhibit 26.

If Joe Ranger Road is maintained in accordance with
the Agreements, in conformance with Class 3 highway
standards, and in compliance with the conditions of
the permit issued by the Board, the project will not
cause unreasonable congestion or unsafe conditions
with respect to use of Joe Ranger Road.

Because no school bus service on Joe Ranger Road will
be sought or provided, the project will not%cause an
unreasonable burden on the ability of Pomfret to
provide educational services.
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31.

32.

33.

34.

35.

In light of the financial contributions and expres-
sions of the parties' intentions concerning the nature
of Joe Ranger Road contained in the Applicant's
agreements with Pomfret and Hartford, the project will
not place an unreasonable burden on the ability of
those two towns to provide municipal and govern-
mental services.

Maintenance of the'existing scenic character of the
roadway is supported by the parties' agreements and,
therefore, the project will not have an undue adverse
effect on the scenic and natural beauty of Joe Ranger
Road.

In light of the parties' understanding concerning road
-maintenance, the project, as conditioned, will not
impose an undue burden on the Towns of Pomfret and
Hartford or the region in accommodating.growth  caused
by the Applicant's subdivision.

At least over the initial 10 project years, the gross
property tax revenues accruing to the Town of Pomfret
are expected to substantially exceed municipal costs
attributable to the project, including anticipated
highway, school, and solid waste costs. See Exhibit
13. .

The parties' agreements provide for considerable cash
payments by the Applicant to the Towns of Pomfret and
Hartford to defray road maintenance and improvement
costs and, therefore, the additional costs of public
services caused by the project's use of Joe Ranger
Road do not outweigh the tax revenue and other public
benefits of the subdivision.

10 V.S.A. $6086(9)(G) Private Utility Services

36.

37.

38.

The internal access road network is the only private
utility serving the project.

Proposed restrictive covenants will establish an
association of property owners and will impose
financial responsibility on each lot owner for the
expense of routine maintenance of internal roads and
special assessments for unexpected access road
improvements. See Exhibit 23, pages 3-6.

Condition #3, paragraph G, page 27 of the Planning
Commission Approval (Exhibit 16) requires that the
deeds conveying lots within the project include a
clause waiving 'I... any right to request or demand
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.that any road constructed or to be constructed within
the subdivision be designated or accepted as a Town
Highway."

39. Therefore, individual lot owners and the lot owners
association, not any municipality, will assume
responsibility for the private access road system.

10. V.S.A. §6086(10)  Local and Regional Plans.

40.

41.

See

42.

43.

The project, .as conditioned by the Pomfret Planning
Commission, was determined by that Commission to be in
conformance with the Pomfret Town Plan. See Exhibit
16, p. 12, paragraph 3.

The Two Rivers-Ottauquechee Regional Commission has
determined that the project generally conforms with
the Two River Regional Plan in that: 6

ai the project will recognize and accommodate the
project site's physical limitations and
disturbance of vegetative cover will be minimal;

b. open spaces will be maintained for agricultural
and forestry purposes and access to and through
project lands for public recreational use will be
provided;

c. the project growth rate will not exceed that of
the Town of Pomfret and residential density on
the site will remain low.

Exhibit 25.

The Regional Commission's finding of conformance was
conditioned on the development and implementation of a
"road plan" addressing the adequacy of Joe Ranger
Road; this condition has been satisfied in the
Regional Commission's view by the execution of the
parties' agreements. See Exhibit 37.

The determinations of the Town and Regional
Commissions were not controverted; the Board,
therefore, finds that the project, as conditioned by
the Board permit, is in conformance with both the Town
of Pomfret and the Two River Regional Plan.

Remaining Criteria
n

44. There having been no appeal filed concerning the
various criteria and sub-criteria not addressed in
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D.

these findings of fact, the Board incorporates by
reference as if fully set forth all findings of fact
reached by the District Commission on all issues not
the subject of this appeal; the permit issued by the

Board is conditioned in a manner consistent with the
findings and conclusions issued by the District
Commission in this matter on issues not now before the
Board.

Conclusions of Law

1. Criterion l(B), Waste Disposal: The Town challenged
the basis for the Agency's issuance of a Certification
of Compliance to the Applicant. The parties disputed
whether the Certification was issued under "new" or
"old" Agency subdivision regulations.

The Certification serves "in lieu of evidence" to meet
the Applicant's burden under Criterion l(B). See
10 V.S.A. $6086(d) and Board Rule 19. No evidence was
presented by the Town sufficient to establish any
defect in the certification issuing process.
Therefore, the Board concludes that, if completed in
conformance with the March 16, 1983 certification, the
project meets any applicable Health and Water
Resources Department regulations and will not result
in undue water pollution.

However, the parties have agreed to the Applicant's*
resubmission of plans to the Agency for review under
regulations effective September 10, 1982. Should a
new certification be issued superseding the March 16,
1983 approval, an amendment of the permit now issued
should be sought from the District Commission.

2. Criterion 4, Soil Erosion: The Board concludes that,
if the Applicant conforms to the guidelines set forth
in the "Vermont Handbook for Soil Erosion and Sediment
Control on Construction Sites" published by the Agency
in 1982, the project will not cause unreasonable soil
erosion or reduction in the capacity of the land to
hold water such that a dangerous or unhealthy
condition may result.

3. Criterion 8, Wildlife Habitat: Beaver and deer
habitats and the need for their protection were
addressed by the parties under this criterion. 'A
beaver management area owned by the State will be
protected and enhanced by a conservation area to be. ,.' . I

.



I

n

n

Pindings of Fact,
of Law and Order

Conclusions

Land Use Permit #3R0403;EB
Page 12

established by the Applicant. A management plan will
be prepared and implemented by the Applicant and a
State wildlife biologist.

The Board concludes that the project will not destroy
or imperil the beaver and deer habitats.

4: Criteria 5, 6, 7, 8 (Scenic Beauty), 9(A), and 9(G),
’ Joe Ranger Road: Controversy arose under these

criteria in relation to the adequacy of Joe Ranger
Road for access to the project, the need for and
burden of improving that roadway, and the impact of
such improvements on the surrounding area. The Towns
of Pomfret and Hartford reached agreement wit‘: the
Applicant concerning improvement and maintenance of
the road as well as preserving its scenic quality.

While the Board has some reservations concerning
service of a 21-lot subdivision by way of a narrow,
winding roadway, the 3oard is confident that the
Hartford and Pomfret Selectmen will perform such
improvements and maintenance on Joe Ranger Road as
they now or in the future deem necessary to assure
traffic safety. The parties' agreements reflect an
acceptable accommodation between the competing values
of vehicular safety and retaining the inherent beauty
of Joe Ranger Road.

We therefore conclude that if the conditions imposed
by the Board are met, the project will not cause
-unreasonable congestion or unsafe conditions with
respect to use of Joe Ranger Road, nor will the
project cause an unreasonable burden on the -ability of
Pomfret to provide educational services. In view of
the covenants concerning internal access roads (see
Findings number 37 and 38), the limitations and
financial aid set forth in the parties' agreements
(see Findings 26 and 28), and the expected tax
benefits to the Town of Pomfret, we conclude that the
project will not impose an unreasonable burden on
Pomfret or Hartford to provide municipal and
governmental services, will not impose an undue burden
on those towns or the region in accommodating growth,
and will not impose any burden on Pomfret to assume
responsibility for the internal access road system.

Finally, because the Applicant and the towns have
committed themselves to retaining the existing
character,of  Joe Ranger Road with limited changes as
necessary to assure traffic safety, the project will
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not have an undue adverse effect on the scenic and
natural beauty of Joe Ranger Road.

5. Criterion 10, Local and Regional Plans: This
criterion was at issue to the extent that the project
required and caused significant changes to Joe Ranger
Road. Pomfret asserted that any change to the
existing character of the road would be incompatible
with both the town and regional plans. The Regional
Planning Commission argued that the project is
inconsistent with the regional plan because of the
lack of a plan, capable of implementation, for the
improvement of Joe Ranger Road.

In view of the clarification of maintenance and
improvement responsibilities set forth in the towns'
agreements with the Applicant and the parties'
commitment to preserving the existing quality of the
roadway, we conclude that the project is in
conformance with both the local and regional plans.

6. Issuance of Land Use Permit. In accordance with these
Findings of Fact and Conclusions of Law, the Board
will issue Land Use Permit #3R0403-EB. The permit
approves the project subject to conditions:

a. consistent with the Board's review of issues on
appeal; and

b. consistent with the District Commission's
findings of fact and conclusions of law
concerning issues not addressed on appeal.

The Board hereby incorporates by reference as if fully
set forth, and adopts as its own, those conclusions of
law reached by the District Commission which were not
appealed.

Based upon the foregoing Findings of Fact and
Conclusions of Law, it is the conclusion of the Board
that the project described in the application referred
to above, if completed and maintained in accordance
with all the terms and conditions of that application,
the exhibits presented to the Board by the Applicant,
and the conditions set forth in Land Use Permit
#3R0403-EB,  will not cause or result in a detriment to
public health, safety or general welfare under the
criteria set forth in 10 V.S.A. 56086(a).
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E'. ORDER

Land Use Permit #3R0403-EB is hereby issued in accordance
with the Findings of Fact and Conclusions of Law herein.

Aup rf
Dated-at <&GL($@j  , Vermont this l!w!day of F,
1983. LW

Board members participating
in this decision:
Leonard U. Wilson
Lawrence H. Bruce, Jr.
Ferdinand Bongartz
Warren M. Cone
Melvin H. Carter

FOR TH,E ENVIRONMENTAL BOARD


