
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Ch. 151

Re: Central Vermont Public Service Corporation  Land Use Permit  #2W1146-EB
and Verizon New England, Docket #817

Re: Central Vermont Public Service Corporation,   Land Use Permit Amendment     
  Docket #818        #2S0301-1-EB

MEMORANDUM OF DECISION

This proceeding concerns appeals by the Central Vermont Public Service
Corporation (CVPS) from permit conditions imposed by the District 2 Environmental
Commission (Commission) in Central Vermont Public Service Corporation and Verizon
New England, Land Use Permit #2W1146-EB (Docket #817), and from the denial by
the Commission of a request to amend a permit condition in Central VT Public Service
Corporation, Land Use Permit Amendment #2S0301-1-EB (Docket #818).  This
Memorandum of Decision addresses a petition for party status filed by Chandler
Electric Company.   As set forth below, the Board denies the petition.

I. Procedural History

A. Docket #817  (Jamaica) Re:  Central Vermont Public Service
Corporation and Verizon New England , Land Use Permit 
#2W1146-EB

        
On May 6, 2002, CVPS and Verizon New England (Verizon) filed Land Use

Permit Application #2W1146 with the Commission seeking authorization to construct
3,300 feet of single-phase electrical distribution line and telephone line along
Schoolhouse Road in Jamaica, Vermont (CVPS/Verizon Project). 

On October 30, 2002,  the Commission issued Land Use Permit #2W1146
(Permit #2W1146) and accompanying Findings of Fact, Conclusions of Law, and Order
(Decision).

On November 13, 2002, CVPS filed an appeal from Permit #2W1146 and the
Commission's Decision with the Environmental Board (Board), alleging that the
Commission erred in its imposition of Conditions 9, 10 and 11 in Permit #2W1146 and
in its conclusions concerning 10 V.S.A. §6086(a)(8)(A), (9)(A), (9)(C), (9)(H) and (10). 
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B. Docket #818  (Cavendish) Re: Central Vermont Public Service
Corporation, Land Use Permit Amendment #2S0301-1-EB

On September 13, 2002, CVPS filed Land Use Permit Application #2S0301-1
with the Commission seeking to delete Condition C from Land Use Permit #2S0301
(Permit #2S0301).  On November 7, 2002, the Commission issued a Memorandum of
Decision (MOD) denying CVPS’s request.  On November 19, 2002, CVPS appealed
this denial to the Board, alleging that the Commission erred in its refusal to delete
Condition C.

C.  Consolidated Docket

On December 20, 2002, Board Chair Marcy Harding convened a Prehearing
Conference with the following participants:

CVPS by Timothy Upton
Agency of Natural Resources (ANR) by Warren Coleman, Esq. and Gina

Campoli
Chandler Electric Company by Charles Chandler 

At the prehearing conference, Chair Harding noted that the appeals were being
consolidated, and no participant objected.

Prior to the Prehearing Conference, the Windham Regional Commission (WRC)
by James Matteau, and the Jamaica Planning Commission (JPC), by Elaine Beckwith,
and the Vermont Department of Public Service (DPS), by Aaron Adler, Esq., informed
the Board of their intention to participate in this proceeding.  Also prior to the
Prehearing Conference, John C. White, an "abutter" in Docket  #818, informed the
Board of his desire to participate in this proceeding, as did Warner Manzke, the
landowner in Docket #817. 

On December 24, 2002, the Chair issued a Prehearing Conference Report and
Order (PCRO).  The PCRO, in relevant part, granted party status to Warren Manzke in
Docket #817 pursuant to 10 V.S.A. §6084(a) and EBR 14(A)(1) and (5), and provided
that Charles Chandler could represent Mr. Manzke upon the filing of written
authorization.  The PCRO also provided that Chandler Electric Company and John C.
White could petition for party status on or before December 30, 2002.

On December 31, 2002, Chandler Electric Company filed a petition for party
status.

On January 15, 2003, the Board deliberated on party status.
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1  The PCRO also provided John C. White an opportunity to request party status by
filing a petition.  Mr. White did not file a petition and is not a party to this proceeding.

II.  Discussion

A. Timeliness

Chandler Electric Company (Chandler) filed its petition for party status the day
after the deadline set in the PCRO.  While failure to meet this deadline is not a
jurisdictional defect (such as filing an appeal beyond the 30-day period), the Board has
discretion to dismiss the petition as untimely.  There is no indication that Chandler
intended to disregard the deadline set in the order, and the one-day delay in
Chandler’s filing did not prejudice any party.  The Board declines to dismiss the
petition, and goes on to consider it on its merits.

B. Party Status 

Chandler petitions for party status,1 claiming that it was hired by landowner
Warren Manzke to construct the line extension to his house.  The Board has discretion
to grant party status under EBR 14(B)(1) where the petitioner demonstrates “a
meaningful nexus between the project at issue and an asserted injury to a specific
interest.”  Re:  Springfield Hospital, #2S0776-2-EB, Memorandum of Decision at 6 (Aug.
14, 1997)(citing Re: Sherman Hollow, #4C0422-5-EB, Memorandum of Decision at 6-7
(March 19, 1991) (Board denied party status where neighbors' filings provided little
specificity concerning how their individual interests might be affected).

Citing a September 12, 2002 agreement, Chandler contends that Mr. Manzke
granted Chandler "the right to charge any utility Company for its attachments to the
poles of this line."  Chandler did not file a copy of the September 12, 2002 agreement,
or any other supporting documentation.  

CVPS counters that, even if Mr. Manzke hired Chandler to build a private line,
that line would not be the same as the one covered by the permit because the
easement governed by the permit was granted exclusively to CVPS.  In support of this
argument, CVPS has filed a copy of a March 11, 2002 easement.  This easement is
exclusive, and supports CVPS's argument that Manzke has no right to hire Chandler to
build a private line that is not in accordance with CVPS's plans and specifications.  As
CVPS points out, any agreement that gives Chandler the right to charge for pole
attachments on Mr. Manzke’s land is not related to poles in this easement.  

Although Mr. Manzke may have given Chandler the right to build a line on his
property, CVPS has exclusive rights to the easement governed by permit #2W1146.  
Chandler’s claims of an interest affected by the Project are unavailing.  See, Re:  Maple
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Tree Place Associates, # 4C0775 - EB (Interlocutory Appeal), Memorandum of Decision
and Order (Oct. 11, 1996)(unsupported assertions are insufficient to warrant grant of
party status under EBR 14(B)(1)).  Chandler's petition, therefore, is denied.

Chandler also argues the permit should be issued to Chandler, and not CVPS. 
This is beyond the scope of the party status issue identified in the PCRO.  No objection
was raised to the PCRO, so the issue Chandler seeks to raise goes beyond the scope
of this appeal.  However, as set forth above, it is clear that CVPS has exclusive rights
to build, operate and maintain a utility line in the easement that is the subject of this
permit appeal.  

III.  Order

Chandler's petition for party status is DENIED.

DATED at Montpelier, Vermont this 17th day of January, 2003.

ENVIRONMENTAL BOARD

_________________
Marcy Harding, Chair 
Bernard Henault
George Holland
Samuel Lloyd
Alice Olenick
Jean Richardson
Donald Sargent
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