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Application f2W099 l-EB

BOARD

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision, pertains to an application to construct and operate a
communications tower to be located in Athens and Rockingham. As is explained
below, the Environmental Board denies the application because it does not
conform to the applicable regional plan’s policies to discourage construction of
new communications facilities in favor of existing facilities. In this regard, the
Board is not.persuaded that the Applicants have fully- explored the use of existing
facilities which appear to provide reasonable alternatives. The Board also
concludes that, with conditions, the application does not propose an undue
adverse effect on aesthetics or scenic beauty, the destruction or significant
imperilment of necessary wildlife habitat, or an undue burden on the ability of the
town or region to accommodate growth.
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I. SUMMARY OF PROCEEDINGS AND FINDING OF JURISDICTION

On March 8, 1995, the District #8 Commission issued Land Use Permit
#2WO991 and supporting, findings of fact, conclusions of law, and order (the
Permit), authorizing Gary Savoie d/b/a WLPL and Eleanor Bernis (the

Applicants) to construct and operate a IlO-foot  high communications tower with
an equipment shelter, emergency generator, access trail, and power line (the

_*~Project),  to be located on Bemis Hill on an approximately 50-acre tract in the
Towns of Athens and Rockingham.. !_  _ .,

An Act 250 permit is required for the Project pursuant to.10 V.S.A. §8
6001(3), 6081(a) and Environmental Board Rule (EBR) 2(A)(2) and 2(F)(l)

s because the Project consists of the construction of improvements for commercial
purposes involving more than 10 acres. In re Stokes Communication, No. 94-208,
slip op. at 6-7 (Vt., July 1, 1995); In re Costello Garage,  158 Vt. 655, 656 (1992)
(mem.).

On April 5, 1995, two appeals of the Permit were filed with the
Environmental Board: one by Sarah Ann Martin and the other by Edmund and
Veronica Brelsford. Appellant Martin believes the District Commission erred
with respect to the following criteria of 10 V.S.A. 3 6086(a): 8 (aesthetics) and 10
(regional plans). Appellants Brelsford believe the District Commission erred with
respect to Criteria 8 (aesthetics), 8(A) (necessary wildlife habitat), 9(A) (impact
of growth), and 10 (regional plans).

On April 10, 19!%,‘Ms.  Martin filed a preliminary witness list and a I
preliminary summary of evidence. On April 11, the Brelsfords filed a preliminary
list of witnesses and a summary of evidence.

On April 17, 1995, the Applicants fiIed a motion to dismiss. and notice of
cross-appeal. On April 24, the Brelsfords filed a response.

. ,/ ,

On May 15, /995, Environmental Board. Chair John T. Ewing convened a
prehearing conference in Montpelier. On May 31, then Chair issued a prehearing
conference report and order, which. is incorporated by reference.

During early June 1995, parties fiIed memor&da and affidavits regarding
the issues raised by the Applicants’ motion to dismiss and cross-appeal. These
issues concerned the, timeliness of the appeals and the appellants’ party status.
The Board deliberated on June 21 regarding these issues. On June 22, the Board
issued a memorandum to parties stating, in relevant part, that the appeals were
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timely filed, that the Applicants’ challenge to the appellants’ party status was
denied, and that the scope of the appeal will include Criteria 8, S(A), 9(A), and
10.

During July and early August 1995, the parties filed prefiled direct and
rebuttal testimony, and proposed findings of fact and conclusions of law. On
August 10, with their proposed findings and conclusions, the Applicants filed a
motion to dismiss Criteria 8(A) and 9(A). No party filed written evidentiary
objections and therefore such objections were waived. . See the.,May-31,  1995
prehearing order, paragraph five on page 12.

On August 15, 1995, the Chair convened, by telephone, a second
1 prehearing conference in Montpelier, with the following parties participating:

The Applicants by Peter Van Oot, Esq.
The Brelsfords by Gerald Tarrant, Esq.
Ms. Martin by Jonathan Bump, Esq.

During this conference, parties agreed on an itinerary for a site visit, time
allotments during hearing for presentation of evidence, cross-examination, and
summations. In addition, the Chair informed the parties of his preliminary ruling
that the Applicants’ motion to dismiss Criteria 8(A) and 9(A) was denied.

The Board convened a hearing on August 16, 1995 in Athens, with the
same parties participating. The Board took a site visit, after which the Chair
placed observations into the record. The Board next heard testimony and cross-
examination, after which parties each gave closing arguments. The Board then
recessed and conducted a deliberative session.

On August 23, 1995, the Chair issued a memorandum stating that this
matter was in recess under EBR 13(B) and setting out a schedule for further
deliberation,and  issuance of a-decision; z 1 ” -- I:* ‘(x. . . :.:. __ . . .-

The Board deliberated again concerning this matter on September 27,
1995. On that date, following a review of the evidence and arguments presented
in the case, the Board declared the record complete and adjourned the hearing.
This  matter is now’  ready for decision. To the extent any proposed’ findingsof  fact
and conclusions of law are included below, they are granted; otherwise, they are
denied.
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II. TIMELINESS OF APPEALS

In its June 22 memorandum to parties, the Board stated that it would
subsequently issue a full explanation of its decision concerning the Applicants’
April 17 motion to dismiss and cross-appeal.

The April 17 motion to dismiss challenges the appeals as untimely because
the Appellants each did not file, with their notices of appeal or within 30 days of

, the Permit, a summary of the evidence and a preliminary list of witnesses.
Instead, the Appellants each filed such a summary and list after the 30-day appeal
period passed. The Applicants argue that therefore the Board does not have
jurisdiction.

At issue is whether, in order for appellate jurisdiction to vest in the Board,
a recent amendment to Act 250 requires the timely filing of a summary of the
evidence and a preliminary list of witnesses_ 10 V.S.A. 8 6089(a), as amended
effective March 15, 1995, provides in relevant part:

(2) An appellant to the board, under this section, shallfik with the
notice of appeal a statement of the issues to be addressed in the
appeal, a summary of the evidence that will be presented, and a
preliminary list of witnesses who will test@ on behalf of the appellant.

(3) The board shall hold a de novo hearing on all findings requested
by any party that files an appeal or cross-appeal, according to the
rules of the board.

(4) Notice bf appeal shall be filed with the board within 30 days.

(Emphasis added.)

- . . The newly amended Section 6089(a) thus contemplates that.a notice of
appeal must be filed within 30 days of the district commission’s decision, and that
three separate documents will accompany such notice: a statement of issues, a

i summary  of evidence, and a preliminary list of witnesses_ The clear intention of
j I the required separate documents is to provide other parties with notice
ii concerning the issues on appeal, and likely evidence and witnesses. _-

The Board concludes that the statute does not deprive the Board of
jurisdiction to hear an appeal if one of the three separate, accompanying
documents is not filed within 30 days. The Board also concludes that, if one or
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more of the accompanying documents is not filed, it may take such action as it
deems appropriate, which may but does not necessarily include dismissal of the
appeal.

In reaching this conclusion, the Board interprets the new amendment in
accordance with the practice of the Vermont Supreme Court as set out in
Vermont Rule .of Appellate Procedure 3(b). The Court’s rule provides:

“[Fjailure  of an appellant to, take any step- other than the, filing of a
notice of appeal . . . does not affect the validity of the appeal, but is
ground only for such action as the Supreme Court deems
appropriate, which may include dismissal of the appeal.”

(Emphasis added.)

In this matter, the Appellants each filed notices of appeal within 30 days.
Each. of_ the notices1  containe.d a% statement of, the issues. They each promptly

remedied any non-compliance with the new amendments to Section 6089(a).
Specifically, Ms. Martin filed a preliminary list of witnesses and summary of
evidence within a week of her notice of appeal (on day 33 following the District
Commission’s decision). Similarly, the Brelsfords made the requisite filings within
a week of their notice (on day 34). These prompt subsequent filings reasonably
gave notice. to other parties, including the Applicants, of the likely evidence and
witnesses to be presented.

Thus, the ap&als were timely filed under 10 V.S.A. 8 6089(a)(4).
Moreover, in view of the prompt subsequent filing of witness lists and summaries
of evidence, the Board will not dismiss the appeals for non-compliance with 10
V.S.A.  9 6089(a)(2).

The Board notes that the Applicants also argue that the appeals are
untimely under exi$ting EBR 40(A) as construed in Re: Caldwell and Mever,
#5L1199-EB, Findings of Fact, Conclusions of Law, and Order (Altered) (March
13, 1995).

Existing EBR 40(A) does not interpret the new amendments to Section
6089(a) because it was promulgated prior to the anicndments.i  EBR 40(A)  also

,/-
‘The Board has proposed amendments to EBR 40(A) to conform it to the new

amendments to Section 6089(a).
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does not require that appellants file, with their notices of appeal, preliminary lists
of witnesses and summaries of evidence.

Instead, EBR 40(A) requires, in relevant part, that notices of appeal
contain “a statement of the reasons why the appellant believes the commission
was in error and the issues the appellant claims are relevant.” In Caldwell, the
Board dismissed an appeal which did not meet this requirement. Id. at 5-6. With
respect to the present case, the notices of appeal filed by the Brelsfords and Ms.

““’ Martin adequately stated errors andissues-and were sufficient and timely under
EBR 40(A).

III. PARTY STATUS

In the cross-appeal, the Applicants challenge the party status of the
Appellants, concerning which the Permit states the following:

Sarah Anne Martin owns 125 acres of undeveloped woodland
abutting the project. The tower would be visible from her property.
Ms. Martin requested and received party status under Criterion 8
Aesthetics and Criterion 10 Regional Plan. . . .

Edmund and.Veronica  Brelsford are abutters to the property who
requested and were granted party status under Criteria 8 Aesthetics,
9(A) Impact of Growth and 10 Conformance with Regional Plan.

The Applicants claim that neither party’s property interests are directly affected
under the criteria under which they have appealed. No dispute has been raised
concerning whether the Brelsfords or Ms. Martins are adjoining property owners.

.1_,

A Party Status and Appeal Rights Generally

Act 250 confers party status by right and without qualification on the so-
called “statutory parties”: the. Town., the Town Planning  ,Commission,  the .I
Regional Planning Commission, and the State of Vermont.  10 V.S.A.. $0 6084(a),
6085(c); Environmental Board Rule (EBR) 14(A)(l) and (2) Adjoining property .

owners also are parties by right, provided that they can demonstrate that their
property interests are or may be affected under one- or more of the Act 250
criteria at 10 V.S.G. 0 6086(a). 10 V.S.A. 3 6085(c),‘EBR 14(A)(3). In addition,
10 V.S.A. 0 6085(c) authorizes the Board to promulgate rules allowing other
persons to be parties, and the Board has promulgated EBR 14(B), under which
the Board and District Commissions may grant party status to individuals whose



Gary Savoie d/b/a WLPL and Eleanor Bemis
Findings of Fact, Conclusions of Law, and Order
Application #2W0991-EB
Page 7

interests are affected under one or more of the Act 250 criteria or who can
materially assist the Board or District Commission (so-called “14(B)  parties”).

Based on the language of 10 V.S.A. 9 6089(a) and EBR 40(A) (the,
provisions which govern appeals), EBR 2(K) (which defines the term “party”) and
EBR 14 (the party status rule), the Board previously has concluded that, to appeal
a criterion to the Board, an adjoiner  or 14(B) party must have obtained party
status on that criterion before the District Commission. Re: Derbv Plaza
Associates Limited Partnershin, #7R0886-EB,  Memorandum of Decision at 5
(Feb. 25, 1994).

The one exception to this rule is that a person denied party status may
appeal the denial to the Board under 10 V.S.A. 3 6089(a) and EBR 40(A).  As
explained in prior ,cases,  such a person is aggrieved by the denial and is deemed
to be ‘a party for the purpose of deciding party status. Id. at 4; Re: Swain
Develonment  Corn., #3WO445-2-EB,  Memorandum of Decision at 4-7 (July 31,
1989). However,..a person cannot appeal a criterion on which he or she did not
request party status before the District Commission. Derby at 5.

In addition, the Board has stated that partystatus decisions by district
commissions may be challenged by appeal or cross-appeal. Re: Finard-Zamias
Associates, #lR0661-EB, Memorandum of Decision at 12-13 (March 29, 1990).

The Board also has stated that, when an appeal of a party status decision
occurs, the Board will review the matter de nova under the standards for party
status enunciated in EBR 14. Swain supra at 4-7. If the Board-denies an
appellant party status on all of the appealed criteria, then that appelant’s  appeal
will be dismissed. Conversely, the Board will proceed with substantive review on
any criteria concerning which it determines that the appellant qualifies for party
status, Id.

B. Application- to the Current Appeals
_- _~._ -. , _ i , , . ..% a ._._

In accordance with the foregoing discussion, since the Applicants have
cross-appealed the Appellants’ party status, the Board reviews the party status of
Ms. Martin under Criteria 8 (aesthetics) and 10 (regional plan) and the Brelsfords
under Criteria 8 (aesthetics), 8(A) (necessary wildlife habitat), 9(A) (impact of
growth) and 10 (regional plan).

With respect to the Brelsfords, such review begins with a determination of
whether, under the reasoning of the cited Derby case, the Brelsfords are eligible
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to appeal Criterion 8(A) (necessary wildlife habitat). The Applicants argue that
they are not so eligible because they neither requested nor obtained party status
on this criterion.

In this regard, on June 9, 199.5, Mr. Brelsford filed an affidavit stating that
he raised, before the District Commission, the Project’s impact on an alleged
deeryard  which includes portions of the Project tract, the Brelsfords’ property, and

_, Ms. Martin’s land. In the affidavit, Mr. Brelsford also states that he believed
”._ when he appeared before the District Commission that the term “Criterion 8”

included wildlife issues and that he believed he was seeking to participate on
wildlife issues. Mr. Brelsford’s affidavit indicates that he was not represented by
counsel before the District Commission.

Based on Mr. Brelsford’s affidavit, the Board concludes that the Brelsfords
meet the reasoning of the cited Derby case because they raised issues regarding
necessary wildlife habitat before the District Commission and sought to
participate on those issues. While their party status request was made only on
“Criterion 8” and did not specifically state “Criterion 8(A),”  the Board should look
at the substance of what the Brelsfords raised and not whether they used the
correct jargon. Accordingly, the Brelsfords are eligible to appeal the District
Commission’s failure to grant them party status concerning “necessary wildlife
habitat” and to seek to have the Board grant them party status, and therefore
appeal rights, on Criterion 8(A).

Having concluded. that the Brelsfords may seek party status before the
Board on Criterion 8(A), the Board turns to whether to grant them such status on

Criterion 8(A) and whether they should maintain their party status on Criteria 8
(aesthetics), 9(A) (impact of growth) and 10 (regional plan) as granted by the
District Commission. The Board. also evaluates whether Ms. Martin should
maintain her party status as granted by the District Commission on Criteria 8
(aesthetics) and 10 (regional plan).

_ _
The Brelsfords and MS, Martin are adjoining property owners. 10 V.S.A. 0

6085(c)( 1) provides- in relevant part:

Parties shall be those who have received notice, adjoining  property
owners who have requested a hearing, and such other persons as the
board may alIow by rule. . . . An adjoining property owner may
participate in hearings and present evidence only to the extent the
proposed development or subdivision will have a direct effect on his
or her property under section 6086(a)( 1) through (a)( 10) of this

P



A, 1

Gary Savoie d/b/a WLPL aid Eleanor Bemis
Findings of Fact, Conclusions of Law, and Order
Application #2W0991-EB
Page 9

title.

(Emphasis added)., Further, EBR 14(A)(3) provides that a “party by right”
includes:

Any adjoining property owner who requests a hearing, or who
requests the right to be heard by entering an appearance on or
before the first day of a hearing that has previously been scheduled,
to the extent that the adjoining property owner demonstrates that
the proposed development or subdivision may have a direct effect
on his property under any of the 10 criteria listed at 0 6086(a) of
this title.

Accordingly, the Brelsfords and Ms. Martin have the right to party status if
they can demonstrate that the Project will or may have a direct effect on their
properties under the criteria. Based on their notices of appeal, and the
documents; they have filed in support of party status, the Board is persuaded that
the Project will or’may have a direct effect on the Brelsfords’ property under
Criteria 8 (aesthetics), 8(A) (necessary wildlife habitat), 9(A) (impact of growth),
and 10 (regional plan), and on Ms. Martin’s property under Criteria 8 (aesthetics)
and 10 (regional plan).

In view of the Board’s rulings on party status, the Appellants may each
maintain their appeals because they have party status on the criteria set out in the

n o t i c e s  o f  a p p e a l .  jd -- .

Iv. . BURDEN OF PROOF AND APPLICANTS’ MOTION TO DISMISS
CRITERIA 8(A) AND 9(A)

The Applicants’ motion to dismiss filed August 10, 199.5 seeks dismissal of
Criteria 8(A) and 9(A) based on an argument that the Brelsfords did not meet

.’ their burden, of proof on those criteria because they. did not call any expert
witnesses concerning the criteria and the only affirmative evidence- they provided
consists of brief references in Mr. Brelsford’s testimony.

j

The statute, allocates the burden of proof on the criteria in this appeal as
follows:  Under 10 V.S.A. 15 6088(a), the Applicant has the burden of proof on
Criterion 10. Under 10 V.S.A. $ 6088(b), the opponents have the burden of proof
under Criterion 8 (aesthetics). Under 10 V.S.A. 8 6086(a)(9)(A), the opponents
also have the burden of proof under Criterion 9(A) because neither Athens nor
Rockingham has a duly adopted capital improvement program.
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The burden of proof under Criterion 8(A) is more complex. Criterion
8(A) requires a three-stage inquiry: (a) whether alleged wildlife habitat
constitutes “necessary wildlife habitat”; (b) if so, whether the Project will destroy
or significantly imperil such habitat; and (c) if so, whether one or more of the so-
called “subcriteria” i through iii (see text of Criterion 8(A) in Section VKB.,
below) is true.

With respect to Criterion 8(A), it is clear that the opponents bear the
‘.I burden of proof on the first two stages ofthe three-stage inquiry identified above.

10 V.S.A. 3 6086(a)(8)(A). However, in the past the Board has declined to decide
who bears the burden of proof on the third stage. See. e.gt,  Re: Lute Hill
Partnership, #5L1055-EB, Findings of Fact, Conclusions of Law, and Order at 11
(July 7, 1992); Re: Killington. Ltd. and International Paper Realty Carp
#lR0584-EB-1,  Findings of Fact and Conclusions of Law and Order (R&ised) at
14 (Sep. 21, 1990).

The burden of proof generally is considered to include both the burden of
production and the burden of persuasion. In Act 250 the burden of production
means the burden of producing sufficient evidence on which to make positive
findings under the criteria. The burden of persuasion refers to the burden of
persuading the Board that certain facts are true. Killington, supra at 21.

The Board has previously stated that, in proceedings regarding Act 250
applications, the Applicant bears that burden of production or, in other words,
that the Applicant must provide sufficient information for the Board to make
affirmative findings on all &iteria at issue. Id. This. is because, under 10 V.S.A. §
6086(a), the Board cannot issue a permit without making such findings, and in
order to make such findings, information must be produced.

Further, the Vermont Supreme Court has held that, in proceedings
regarding Act 250 applications, the statutory provisions on burden of proof
allocate which parties bear the risk-of non-persuasion, In re Ouechee Lakes

; : Corp., 154 Vt. 543, 553-54 (1990).. . _ : _’

Accordingly, the Board concludes that, in this appeal, the Applicant bears
/ the, burden of production on all criteria The Board also concludes that the
: Brelsfords bear the burden of persuasion on Criteria 8(A) and 9(A), that the

Brelsfords and Ms. Martin collectively bear the burden of persuasion on Criterion
8 (aesthetics), and that the Applicants bear the burden of persuasion on Criterion
10 (regional plan). ,T
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Based on these conclusions, the Board denies the Applicants motion to
dismiss. The Applicants, and not the Brelsfords, bear the burden to produce
sufficient evidence ,on Criteria 8(A) and 9(A). While the Brelsfords do bear the
burden of permasiqn, they may meet this burden through cross-examination, or
argument based orl the record, or both.

In making this ruling, the Board specifically distinguishes a case cited by
the Applicants in support of their motion: Re: Putnev Paoer Co.. Inc., Findings of
Fact, Conclusions of Law, and Dismissal Order #2WO436-6-EB-(June  30, 1995).
That case was a petition for revocation of a permit under 10 V.S.A. 8 6090(c) and
EBR 38(A). In the case, the permit had been granted and not appealed within 30
days under 10 V.S.A. 8 6089(a). In contrast, the matter presently before the
Board is a de novo appeal under Section 6089(a); it is an application, and not a
revocation, proceeding. As the Board stated in Putney:

[qhe Board will dismiss this matter because the Petitioner has not
met his burden of proof to show grounds for revocation.

In making this decision, the Board stresses its belief that dismissal on such
a basis is appropriate for this revocation proceeding. The Board does not
plan to adop$.and does not welcome, such an approach to proceedings

involving applications for permits or appeals of such applications.

Id. at 22.
.-

V. ISSUES ON ‘+HE’MERITS ,.

In view of the Boards rulings, above, the scope of this appeal includes the
following:

a. Whether the Project complies with Criterion 8 (aesthetics).
* .“ L ,v

b.
habitat).

Whether the Project complies ‘with Criterion 8(A) (necessary wildlife
_:

growth;:

Whether the Project complies with Criterion 9(A) (impact of

d. Whether the Project complies with Criterion 10 (regional plan).
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VI. FINDINGS OF FACT

1.

.,

2.

3.

6.

7.

The Project consists of the construction and operation of a IlO-foot  high
communications tower with an equipment shelter, emergency generator,
access trail, and power line, to be located on Bemis Hill in the Towns of
Athens and Rockingham;,  The Project will be located on an approximately
SO-acre tract presently owned by Robert and Eleanor Bemis located off
Bemis Hill Road (the Project Tract). Gary Savoie d/b/a WLPL will lease
approximately one acre of the Project Tract on which the Project will
occur.

Most of the Project improvements will be located within Rockingham.

At the time the Act 250 application for the Project was filed, neither
Athens nor Rockingham had in effect a local plan or a capital
improvement program. Athens does not have zoning or subdivision by-
laws. Rockingham has zoning and subdivision by-laws.

The Project will be located in a remote area on Bern& Hill, which is a long
?

hilltop with two summits. The area is frequented by hikers, hunters, and
snowmobilers. The only nearby development is the home of Edmund and
Veronica Brelsford, a 165-year old farmhouse located on property which
adjoins the Project Tract.

The site of theJ,cqmnnmications  tower will be approximately 90 feet below
the tallest summit on Bemis Hill (the.Tower Site).. This site will consist of
approximately 15,000 square feet which is presently wooded and contains a
northern hardwood mix of beech, birch, and maple on the edge of a cover
change to eastern hemlock with a northern hardwood overstory. The
Applicants will need to cut some of these trees to construct the tower and
associated guy wires. They state ,that they will leave. as many of the trees
as possible.

The closest settlement to the Project. Tract is the small rural village of
Athens. The total population of the Town of Athens is, at last census, 313
people, many of whom do not reside in the village.

Bemis Hill is an undeveloped ridge visible from many points in the
surrounding area, including the villages of Athens and Cambridgeport, and
portions of Rockingham and Westminster West. rl
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8.

9.

10.

11.

12.

13.

14.

I

From the village of Athens, access to the Tower Site will be from Ober
Hill Road, a Class Four town road. This road, for hundreds of feet, is a
steep trail. In most places, the road presently is no more than lo-12 feet
wide, and in many places is less than 10 feet wide.,

An historic resource exists on Ober Hill Road on the way to the Tower
Site. This resource is the remains of a late 19th century Vermont hill farm
complex known as the Hazen farm, including a house foundation, a barn
foundation, and a stonewalled area approximately 200 feet by 225 feet.
The complex is located on both sides of Ober Hill Road, which at this
point is stone-buttressed and hned with stone walls. The complex includes
a waterfall and likely included a far-m road bridge and earthen dam above
the falls. Near the waterfall, Ober Hill Road narrows to approximately
seven feet.

Much of the Hazen farm complex is visible to a person using Ober Hill
Road, and all of it is easily accessible to such a person.

The Applicants represent that they will not cut any trees on Ober Hill
Road and will  not widen that road.

During Project construction, a temporary “Bailey Bridge” will be placed at
two locations on Ober Hill Road to protect the existing roadway and to
provide adequate access to the Tower Site. These bridges will be removed
following construction...

One, of the Bailey Bridge sites is located at the narrow place where Ober
Hill Road is seven feet wide near the waterfall at the Hazen farm complex.
Due to the installation of the Bailey Bridge and the narrowness of Ober
Hill Road, the use of the Road for Project construction could result in
damage to the Hazen farm complex.

Continuing up Ober Hill Road past the farm complex,. there is an existing
logging~  traihwhich intersects the road, Access to the Tower Site will be up
this trail. Construction will begin with. the stabilization of the trail. The
Applicants also plan to clear trees along the trail to provide a width of 15
feet to facilitate construction of the tower. A chipper will be used to grind
wood removed from the trail and this material will be placed in the
disturbed area to control erosion. Once constructed, the trail will be,
stabilized with seed, mulch, wood chips, and rock. After construction, the
trail will be maintained only to a level needed to provide access for tower
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15.

16.

17.

18.

.a,.

19.

20.

21,

;

22.

23.

technicians using snowmobile or all-terrain vehicles (ATV). Maintenance
visits during the winter months will not exceed two visits in a single month.

Disturbance of the Tower Site will not exceed a 15,000 square-foot area
shown on Exhibit A4k The Tower Site is underlain with ledge. A “rock
tooth’ or similar device attached to a bulldozer will be used to smooth and
rip the rock surfaces at the Site. All rock loosened by this process will
then be used to stabilize the Site. During construction, dust will be
controlled by application of water or calcium chloride to the construction
areas. When the construction is completed, all areas not covered with
stone will be seeded with an addition of grass and mulch. The seed will be
inspected and maintained until a healthy stand of grass is established.

The tower structure will consist of open braces. The finish of the tower
will be galvanized metal which will weather to gray. Approximately 60 feet
of the, tower will be visible above the tree line. The tower will not be lit in
any fashion. The tower will be supported by three sets of guy wires
constructed within the Tower Site.

An equipment shelter will be constructed within the Tower Site. This
shelter will be an earth-tone color and will not be visible off-site. The
shelter will have a shielded entrance light located over the door which will
be activated by a sensor which detects motion.

The Applicants~,or&inally planned to build an 180-foot tower and have
lowered the height to the minimum necessary to meet the requirements of
the Federal Communications Commission (FCC).

The width of the tower above the tree line will be approximately two feet.

The tower will be visible from the adjoining property and residence of the
Brelsfords.

The tower will be visible from the adjoining property of Sarah Arm’Martin
Ms. Martin’s property is approximately 125 acres of undeveloped wooded
land.

The tower wilI be visible from the villages of Athens and Cambridgeport,
other locations within Athens, and points along Vermont Route 121.

Softwood shelter which is critical to winter survival of deer exists on the

P
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Tower Site, which is on the eastern edge of a larger wintering area critical
to the survival of deer. The wintering area includes portions of the Project
Tract and the properties of the Brelsfords and Ms. Martin.

24.

25.

26.

27.

28.

29.

30.

Most of the Tower Site is not within the wintering area. A portion of the
Site contains a hemlock stand which shows signs of winter use by deer.
The Applicants represent that clearing of the Tower Site will involve
cutting only i1O hemlock trees. Cutting of these few trees on the edge of
the wintering area will not significantly impact the wintering area or deer
use of the area.

Winter use of the area by deer will not be deterred by non-winter
construction or the presence of the tower and the equipment shelter. The
planned maintenance visits will be of limited frequency.

Power to the Project will be provided by a private power line to be
installed from an existing pole owned by Central Vermont Public Service
Corporation and located on Ober Hill Road. The private line will be
buried through an existing pasture on the Project Tract. From the edge of
the pasture to the Tower Site the cable will be laid directly on the ground.
The line wil). be,pulled in a straight line from the Tower Site to the,  pasture
using a draw horse. No tree clearing will be required to construct the
power line.

The power line-serving the Project will not go over or near the Hazen farm
complex. Following installation, the line will quickly be hidden by growing
vegetation. The line is built for this type of use and should require little
maintenance. Deer will be not be deterred by the presence of the line.

The Applicant represents that the power line will only be for use of the
tower and will be so restricted in an easement deed to WLPL In
Condition #7 of the. Permit, the District #2 Commission required that the
deed language be submitted to it for review and approval_ The Applicants
represent that co-applicant Mrs. Bemis wilI be bound by the restriction in
the easement deed, which will preclude her and her successors, from using
the power line. .;

The power line, if used by other parties, would become part of community
infrastructure and would promote development in the area.

Except for the power line, the Project will not cause growth in the
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31.
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-

.c_.
-, .

1.32,

33.

34.

populations which must be provided necessary governmental services and is
unlikely to cause additional development in the area.

The applicable regional plan is the Windham Regional Plan, adopted
December 10, 1991 (the Regional Plan). This plan contains the following
policies concerning communication:

1. Encourage cable television companies to provide coverage of
regular town meetings and other important local events as
part of their cable franchise agreements.

2. Encourage expansion of communications at existing ”

transmission and receiving stations if such expansion is
in the best public interest.

3. Encourage the maintenance of a telecommunications
system and related equipment in the Region that
allows use of the most up-to-date sending and
receiving equipment by residents and businesses.

4. Discourage the development of new sites for
transmission and receiving stations in favor of utilizing
existing facilities.

5. Strongly encourage the siting and design of satellite
dishes, radio towers, antennae and other transmission
and receiving equipment to minimize negative impacts
on natural and scknic resources.

The Applicants’ proposed findings filed August 10, 1995 characterize,_the
above-quoted policies as “specific.” Those proposed findings also quote the
policies,. but in doing so, omit the phrase.“radio  towers’.’ from Policy Five-

,. . ?.

The purpose of the Project is to-be a transmission tower for a new FM
broadcast station, WLPL,  which is to serve Walpole, New Hampshire,

A reasonable likelihood exists that it is technically feasible to provide
Walpole with an FM station by broadcasting from an existing transmission
tower owned and operated by Warner Communications on Mount Kilburn
in New Hampshire.
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35.

36.

VII.

A.

A reasonable likelihood exists
Gary Savoie’s FCC allocation,
allowed.

that, under the regulations applicable to the
use of the Mount Kilburn  tower would be

The Applicants have not fully explored the possibility of using the Mount
Kilbum tower. Mr. Savoie last contacted Warner Communications in 1991,
and represents that he was told that Warner does not allow radio
transmission from this tower because it would cause technical difficulties
with Warner’s own use of the tower. Mr. Savoie has not contacted Warner
in the four years since 1991. A reasonable likelihood exists that current
technology would allow the use of the tower for radio and Warner’s use, or
that Warner has changed its policy, or both.

CONCLUSIONS OF LAW

Criterion 8 (Aesthetics, Scenic Beauty)

Before issuing a permit, the Board must find that the Project “[wlill  not
have an undue adverse effect on the scenic or natural beauty of the area,
aesthetics . . . .I’ 10 V.S.A. 9 6086(a)(8). The Board uses a two-part test to
determine whether: a project meets Criterion 8. First, it determines whether the
project will have an adverse effect. Second, it determines whether the adverse
effect, if any, is undue. Re: Ouechee- Lakes Corn., Applications #3WO411-EB  and
#3WO439-EB,  Findings of Fact, Conclusions of Law and Order at 18-19 (Jan. 13,
1986). ,c.- .

With respect to the analysis of adverse effects on aesthetics and scenic
beauty, the Board looks to whether a proposed project will be in harmony with its
surroundings or, in other words, whether it will “fit” the context within which it
will be located. In making this evaluation, the Board examines a number of
specific factors, including the nature of the project’s surroundings, the
compatibility of the project’s design with those surroundings, the suitability for the
project’s context of the colors and materials selected for the project, the locations
from which the project can be viewed, and the potential impact of the project on
open space. Id_ at 18.

The context in which the Project will be placed is a hill in a‘remote,
undeveloped wooded area near a small rural village. The, area. receives
recreational use in the form of hikers, hunters, and snowmobilers. The context
also includes the remains of the old, abandoned eighteenth century Hazen farm
complex. One can still see foundations, stone walls, and other improvements
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associated with this complex.2

^ ,r7

The Project will adversely affect this context. It will introduce a large
commercial structure into an undeveloped area. The commercial structure will be
visible from the villages of Athens and Cambridgeport, as well as other points in
Athens town and along Route 121. The commercial structure will intrude into the
context experienced by adjoining property owners such as the Brelsfords and Ms.
Martin by being visible from adjoining properties.

,
The Project also will introduce a cleared area (the Tower Site), modem

structures, a power line, and a &foot access trail into a wooded natural area
frequented by hikers, hunters, and snowmobilers. Concerning the access trail, the
Board believes that a 15-foot width exceeds the existing context of Ober Hill
Road, which averages a width of 10 feet.

. .8,
Further, as shown by the Applicants’ proposal to use a bulldozer at the._

Tower Site, construction of the Project is likely to involve the use of heavy
,J equipment. In addition, the Project involves the placement of a Bailey Bridge at

, a narrow area on Ober Hill Road near the Hazen  farm complex. The Board
‘_ infers not only that the placement of the bridge itself could harm the complex but
.‘-w also that heavy equipment will pass through this narrow area for use in Tower
A. Site construction and in the widening of the proposed trail from Ober Hill Road
.”i.. to the Tower Site. Such heavy equipment could damage the old stone walls which

line the Road at the complex site.

The ,Board thus concludes that the Project will have an adverse effect on
aesthetics and scenic beauty. Having, so concluded, the Board turns to whether

,, such effect will be undue. In evaluating whether adverse effects on aesthetics and
“<._... scenic beauty are undue, the Board analyzes three factors and concludes that a

project is undue if it reaches a positive conclusion with respect to any one of these
factors, which are:

_._. ._ . . -_

a, Does. the project violate a clear, written community standard .

intended to preserve the aesthetics or scenic beauty of the&a?

2The Board notes that the appeals in this matter were brought under the
“aesthetics” portion of Criterion 8 and not the “historic sites” portion. In discussing
the Hazen farm cornpl~  the Board therqore 15 reviewing the complex’s contribution
to the aesthetic context, and not the complex’s historic significance.
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b. Does the project offend the sensibilities of the average person? Is it
offensive or shocking because it is out of character with its

surroundings or significantly diminishes the scenic qualities of the
area?

C. Has the Applicant failed to take generally available mitigating steps
which a reasonable person would take to improve the harmony of
the proposed project with its surroundings?

.

Ouechee at 19-20.

The Board turns first to factor c, mitigating steps, because its conclusion on
this factor affects its conclusions on the other factors.

The Board concludes that, in all but-two respects, the Applicants have not
failed to take generally available mitigating steps which a. reasonable person
would take. Specifically, the Applicants have placed the Tower Site off the
summit of Bernis Hill (90 feet below) and have lowered the tower height from an
original proposal of 180 feet to 110 feet, the minimum necessary for the tower’s

-intended  purpose. The.Applicants also will place no lights on the tower and have
chosen a building material which will have a weathered grey color. At the Tower
Site; the. Applicants will cut as few trees as possible and will use an earthtone
color for the proposed. equipment shelter. They will bury the power line part-way
and, for the remainder of the distance; will lay it on the forest floor, where it will
be rapidly concealed by growing vegetation.

However, the Applicants have not proposed sufficient steps to mitigate the
adverse impacts of a Z-foot wide access trail or of construction activity in the
area of the Hazen farm complex. If it were issuing a permit. the Board would
therefore include the following conditions:

Prior to ‘construction, the Permittees shall create a plan with respect
to the existing_logging trail that. the. Permittees propose to widen to
15 feet. This- plan shall accomplish the reduction, following
construction, of the width of such trail to no more than 10 feet. The
plan shall be submitted to the District #2 Commission for review
and approval prior to construction, and shall be implemented
following construction.

Prior to construction, the Hazen farm complex shall be inspected,
cataloged, and photographed by qualified personnel from the State
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of Vermont Division for Historic Preservation (the Division) or, if
the Division will not make such personnel available, an independent
qualified historian or archaeologist_ No foundation, stone wall,
earthen berm or other human-made portion of the Hazen farm
complex may be moved, altered, touched, or damaged in any way.
All “Bailey Bridges” shall be removed immediately after construction
and, after such removal, existing bridges on Ober Hill Road shall be
restored to their preconstruction condition. Following construction,
the Hazen farm complex shall-be inspected’by  the same person who
made the initial inspection, and any damage to the Hazen farm
complex shall be repaired in accordance with said inspector’s
recommendations. Such repair shall not exonerate the Permittees
from liability under this condition for causing damage to the farm
complex, and failure to repair shall constitute separate grounds for
violation of this condition. For each inspection, a report shall be
submitted to the District #2 Commission, which retains jurisdiction
to review the results of any inspections of the Hazen farm complex
and to require additional mitigation or remediation.

The condition above regarding the Hazen farm complex would be issued as an
amendment to Condition #6 of the Permit, which addresses the same subject
matter.

With such conditions, and the measures cited above proposed by the
Applicants, the Board concludes that the Project meets the “mitigating steps”
portion of the Ouechee  -anaiysis.’

,.c - Based on its conclusion with respect to mitigating steps, the Board
_ _ concludes that the Project’s aesthetic impact will not be shocking or offensive.-^._..

The Board also concludes that Policy Five of the Regional Plan quoted in
Finding 31,. above, constitutes: a. clear?  written community standard regarding
aesthetics- Based on the foregoing conclusion concerning. mitigating steps, the
Board further- concludes that. the. Project meets Policy Five of the.  Regional Plan_

B. Criterion S(A) (Necessary Wildlife Habitat)

The Brelsfords allege that the Project will significantly imperil “critical deer
wintering habitat.” 10 V.S.A. 9 6086(a)(S)(A) provides:

Necessary wildlife habitat and endangered species. A permit will
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not be granted if it is demonstrated by any party opposing the
applicant that a development or subdivision will destroy or
significantly imperil necessary wildlife habitat or any endangered
species, .and

(i) the economic, social, cultural, recreational, or other benefit to
the public from the development or subdivision will not outweigh
the economic, environmental, or recreational loss to the public from
the destruction or imperilment of the habitat or species, or

(ii) all feasible and reasonable means of preventing or lessening the
destruction, diminution, or imperilment of the habitat or species
have not been or will not continue to be applied, or

(iii) a reasonable acceptable alternative site is owned or controlled
by the applicant which would allow the development or subdivision
to fulfill its intended purpose,

In addition, IO V.S.A. 0 6001(12) provides:

“Necessary wildlife habitat” means concentrated habitat which is
identifiable and is demonstrated as being decisive to the survival of
a. species of wildlife at any period in its life including breeding and
migratory periods.

_..-_  .

As stated above, under these statutes, Criterion 8(A) requires a three-stage
inquiry: (a) whether the alleged deer habitat constitutes “necessary wildlife
habitat”; (b) if so, whether the Project will destroy or significantly imperil such
habitat; and (c) if so, whether one or more of the so-called “subcriteria” (i through
iii, above) is true.

With respect to the first stage, the Board’ concludes, based on the foregoing
findings of fact, that the deer habitat - which is a wintering. area - constitutes
necessary wildlife habitat under 10 V.S.A_ 0 6001( 12). The Board notes that it
has consistently concluded that deer wintering areas constitute such habita6. and
that such a conclusion has been upheld by the Vermont: Supreme Court- See In
re Southview Associates, 153 Vt, 171, 175-76 (1989); Re: Lute Hi11 Partnershio,
supra at 7-10; and Re: Northeast Land Investment. Inc., #2S0036-4-EB,  Findings
of Fact, Conclusions of Law, and Order at 12 (June 20, 1991).

Turning to the second stage, destruction or significant imperilment, only a
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small portion of the habitat is located on the Tower Site, and of this portion only
ten hemlock trees will be cut. Moreover, deer use of the wintering area will not
be affected by non-winter construction, the presence of the tower, the equipment
shelter, or the power line, and the Applicants propose to limit post-construction
human intrusion to maintenance visits of no more than ‘two in a single month.

Accordingly, based on the foregoing discussion and the findings of fact, the
,*Board concludes that the Project will not destroy or significantly imperil necessary

wildlife habitat if constructiorr.does-not-occur-during  the-winter. Therefore, if it
,,were issuing a permit, the Board would include the following condition:

Construction shall not occur between December 1 and April”l’.

Based on these conclusions, the Project complies with Criterion 8(A), and
the Board need not reach the third stage under that criterion.

C. Critericin 9(A) (Impact of Growth).

10 V.S.A. 9 6086(a)(9)(A) provides:

;-=.

_-.i.

. _._.

Impact of growth.. In considering an application, the district
commission or the board shall take into consideration the growth in
population experienced by the town and region in question and
whether or not the proposed development would significantly affect
their existing and potential financial capacity to reasonably
accommodate both the total growth and the rate of growth
otherwise, expected for the town and region and the total growth and
rate of growth which would result from the development if
approved, After considering anticipated costs for education,
highway access and maintenance, sewage disposal, water supply,
police and fire services and other factors relating to the public -”
health,. safety and.welfare,  the district commission or the board-shall.
impose: conditions which prevent. undue burdeh upon the town and
region in accommodating growth caused by the proposed ‘: 1
development or subdivision, Notwithstanding section 6088 of this 1
title the burden of proof that. proposed development will
significantly affect existing or potential financial  capacity of the town
and region to accommodate such growth is upon any party opposing
an application, excepting however,_ where the- town has a duly
adopted capital improvement program the, burden shall be on the
applicant.
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The Board has previously construed the term “population” under Criterion
9(A) to include those people who will require governmental services as a result of
a project, whether they be residents, commuters, visiting shoppers, or others for
whom services must be provided, including the owners, operators, and users of
new development which a proposed project is likely to attract to an area. The
Board also has construed Criterion 9(A) to apply not only to population growth
but also to other kinds of growth. Re: St. Albans  Group and Wal*Mart  Stores,
Inc., #6FO471-EB,  Findings of Fact, Conclusions of Law, and Order (Altered) at
34-35 (June 27, 1995). The Board further has interpreted Criterion 9(A) to
encompass new development which may be attracted to an area by the creation of
new infrastructure such as a power line or a sewer line. Re: WashinPton Electric
Cooperative. Inc., #5W1036-EB, Findings of Fact, Conclusions of Law, and Order
at 7-9, (Dec. 19, 1990); Re: Villape of Ludlow, Declaratory Ruling #212 (Dec. 29,
1989):

.

In the present case, it is clear- that, except for the power line, the Project
will not cause any growth in the populations which must be provided necessary
governmental services. Instead, the issue is whether the power line will attract
new development to this remote, undeveloped rural area. Such new development
would be “growth” under Criteria 9(A) in and of itself, and also would potentially
cause increase in the populations who require governmental services.

The new power line does carry a potential to attract new development.
However, the Applicants have stipulated that the new power line will be solely
used for the Project and will be restricted by deeded easement. To. ensure that
the power line will not attract new development to this rural are%,-  the, Board
therefore would include the following condition, if it were issuing a permit:

The proposed power line shall not be used for any purpose other
than to provide electric power to the communications tower and
equipment shelter approved herein, and shall be so restricted in an
easement deed to WLPL The easement deed language shall be-
submitted to, the District #2 Commission for review and approval.
Except for the communications tower and equipment shelter, no
building, structure, improvement, or other land use may, at any time,
be connected to, or served by, the proposed power line.

This condition would be an amendment to Condition #7 contained in the Permit,
which addresses the same subject matter.
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D. Criterion 10 (Local and Regional Plans)

Prior to issuing a permit, the Board must find that the Project “[i]s in
conformance with any duly adopted local or regional plan or capital program
under chapter 117 of Title 24.”

The findings of fact, above, state that neither Athens nor Rockingham has
an effective town plan or a capital program. Accordingly, the
Criterion 10 is compliance with the--RegionalPlan;_-

only issue under
_

Concerning the role of regional plans in ACt 250 proceedings, 24 V.S.A. 8
4348(h) provides:

In proceedings under 10 V.S.A. chapter 151, 10 V.S.A. chapter 159,
and 30 V.S.A. 6 248, in which the provisions of a regional plan or a
municipal plan are relevant to the determination of any issue in
those proceedings:

(1) the provisions of the regional plan shaZZ be given e#ect to
the extent they are not in conflict with the provisions of a duly
adopted municipal plan;

. .

e

(2) to the extent that such a conflict exists, the regional plan
shall be given effect if it is demonstrated that the project  under
consideration in the proceedings would have a substantial regional
impact. >a.  * *

(Emphasis added.)

The legislative mandate is that the provisions of the Regional PIan “shall be given
effect! The, Board notes that, because there is no applicable town plan, there is
no possibility of. conflict between the provisions of such a. plan and the Regional
Plan,

In view of their regulatory effect in Act 250, it is clear that regional plans
are not simply guidance documents and planning tools, Instead, they are public
compacts concerning a region’s future, arrived at after an extensive public
participation process.. 24 V.S.A $9 4348,4348a.  By giving regional plans
regulatory effect before the Board and District Cormnissions, the General
Assembly ensured that the public compact represented by these plans would be
enforced for projects subject to Act 250 by independent tribunals which use court-
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like procedures based on the evidence. See 10 V.S.A. 83 6085(a), 6089(a)(4); 3
V.S.A. $9 809-814.; cf. Re: Manchester Commons Associates, Findings of Fact,
Conclusions of Law, and Order #8B0500-EB at 28-29 (Sept. 29, 1995) (containing
similar discussion of town plans).

The Vermont Supreme Court has upheld denial of an Act 250 application
which did not comply with a “specific policy” in a regional plan. In re Green Peak
Estates, 1.54 Vt. 363, 368-370 (1990).

The Regional Plan contains the following policies concerning
comrmm.ications facilities:

1.

2.

3.

4.

5.

Encourage cable television companies to provide
coverage of regular town meetings and other
important local events as part of their cable franchise
agreements.

Encourage expansion of communications at existing
transmission and receiving stations if such expansion is
in the best public interest.

Encourage the maintenance of a telecommunications
system and related equipment in the Region that
allows use, of the most up-to-date sending and
receiving .equipment  by residents and businesses.

Discourage the development of new sites for
transmission and receiving stations in favor of utilizing
existing facilities.

Strongly encourage the siting and design of satellite
dishes, radio towers, antennae and other transmission
and receiving equipment to minimize negative impacts
on natural and scenic resources.

(Emphasis added.)

The Board agrees with the Applicants’ proposed finding that these
provisions constitute specific policies of the Regional Plan. .The Board analyzes
the Project’s conformance with these policies below.
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Policies One and Three. These policies, by their own terms, do not apply
to the Project.

Policies Two and Four. These policies clearly encourage the use of
existing communications sites and discourage the construction of new
communications facilities in favor of using existing facilities. Based on these
policies, an ordinary person of common intelligence would understand that a new
radio tower does not conform to the Regional Plan if existing towers provide
reasonable alternatives.

As noted above, the Applicants have the burdenof  proof under Criterion
10. Thus, it is their burden to persuade the Board that existing towers do not
provide reasonable alternatives.

With respect to Policies Two and Four of the Regional Plan, the Board
concludes that the Applicants have not met their burden of persuasion. The
Board is not convinced that existing towers do not provide reasonable alternatives.
In this regard, the Mount Kilburn tower appears to provide a reasonable
alternative to serve the Applicants’ intended purpose of broadcasting to Walpole,
New Hampshire. A reasonable likelihood exists that it is technically feasible to
use the tower for the Project and that such use is feasible under FCC regulations.
While the Applicants contend that the owner of the tower has a policy against
radio use, the Applicants last contacted the owner in 1991. The lengthy time gap
between that 1991 contact and the date of application - 1994 - in- and of itself
suggests that the Applicants have not fully explored this alternatjve.  Further,
there is reason to believethe owner may have changed its policy’.in.the
intervening period.

Policv Five. This policy strongly encourages both the siting and the design
of radio towers to minimize negative effects on scenic and natural resources. The
Board has concluded, above, under Criterion 8 (aesthetics), that, with conditions,

the Project.meetsPolicy  Five, .

Based on the foregoing, the Board concludes that the Pfoject does not
conform with the. Regional Plan.
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VIII. ORDER

1. The requirements contained in 10 V.S.A. 3 6089(a)(2) regarding the
filing of a summary of evidence and a preliminary list of witnesses are not
jurisdictional, The Board declines to dismiss the appeals for non-conformance
with 10 V.S.A. 9 6089(a)(2) because the appellants filed summaries of evidence
and preliminary lists of witnesses promptly after filing their notices of appeal.

2. The appeals are sufficient under EBR 40(A) as construed in Re:
Caldwell and Mever, #5L1199-EB, Findings of Fact, Conclusions of Law, and
Order (Altered) (March 13, 1995).

3. Based upon the affidavit of Edmund Brelsford filed with the Board
on June 9, 1995, appellants Edmund and Veronica Brelsford are eligible to seek,
before the, Board, party status and appeal rights on 10 V.S.A. 8 6086(a)(S)(A)
(necessary wildlife habitat) under the reasoning of Re: Derbv Plaza Associates
Limited Partnershiu,  #7R0886-EB,  Memorandum of Decision (Feb. 25, 1994).

4. Pursuant to 10 V.S.A. 3 6085(c) and EBR 14(A)(3), the Brelsfords
are granted party status under Criterion S(A).

5. The Applicant’s challenge to the party status grants of the District
Commission to the Brelsfords and appellant Sarah Ann Martin is denied.
Pursuant to 10 V.S.A. $ 6085(c) and EBR 14(A)(3), the Brelsfords.maintain  their
party status on Crite.ria 8 (aesthetics), 9(A) (impact of growth) and 10 (regional
plan), and Ms. Martin maintains her party status on Criteria 8 (aesthetics) and 10
(regional plan).

6.
denied.

The Applicants’ motion to dismiss as to Criteria 8(A) and 9(A) is

The scope of this appeal includes the Project’s compliance with
Criteri:8 (aesthetics), 8(A) (necessary wildlife habitat), 9(A) (impact of growth)
and 10 (regional plan).

8. The Project, with conditions, complies with Criteria 8. (aesthetics),
8(A) (necessary wildlife habitat), and 9(A) (impact of growth).

n
9. The Project does not comply with Criterion 10 (regional plan).
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10. Application #2WO99  1 is denied.

11. Land Use Permit #2WO991 is void.

Dated at Montpelier, Vermont this 11th day of October, 1995.

ENVIRONMENTAL BOARD

Arthur Gibb
Marcy Harding
Samuel Lloyd
Rebecca Nawrath
William Martinez
Robert G. Page
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