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CHAIR’S PRELIMINARY RULING

RE: Mill Lane Development Co., Inc.
Application #2W0942-2-EB

This Chair’s Preliminary Ruling addresses the preliminary issue of whether the
Envionmental Board’s review of Criterion 10 in the above-captioned appeal should, at the
Applicant’s request, include consideration of the 1998 Wilmington Town Plan. For the
reasons specified below, the Chair concludes that because the District #2 Commission did
not consider the Project’s conformance with the Town Plan, the Environmental Board
will not consider it at this time.

I. PROCEDURAL SUMMARY

On December 16, 1998, the District #2 Environmental Commission
(“Commission”) issued Findings of Fact and Conclusions of Law (“Decision”) denying
Land Use Permit Application #2WO942-2  (“Application”) of Mill Lane Development
Co., Inc. (“Applicant”). The Applicant was seeking approval for a ten lot residential
subdivision and construction of related road improvements and installation of
underground utilities (“Project”) located on 124.5 acres of land off Boyd Hil\Road in the
Town of Wilmington, Vermont.

On January 11, 1999, the Applicant filed an appeal with the Environment Board
(“Board”) contending that the Commission erred with respect to specified grants of party

I ’ status and in finding that the Project does not comply with 10 V.S.A. 3 6086(a)(l)(B),
: (W9, C% (3), (4), (6), (8), (8)(A), (9)(A), (9)(C), (9)(F), W(J), (9)(H), PW, and (10).

On February 10,1999, Board Chair Marcy Harding convened a prehearing
conference .

On February 12,1999,  Chair Harding issued a Prehearing Conference Report and
Order (“Preheating Order”) incorporated herein by reference. The Prehearing Order, in
pertinent part, established two preliminary issues and the issues on appeal.

On February 22, 1999, Applicant’s counsel James Goss, by letter proposed a
revised schedule and requested that Ottaviano-McLaughlin’s attorney provide a map
showing his clients’ property location in relation to the project parcel. In closing the
letter, Attorney Goss noted that “to the extent the same may be necessary, please regard
this letter as an ‘objection’ pursuant to Paragraph 20, Page 26 of the Prehearing Order
with respect to the issues noted above.”

The parties agreed to the revised schedule and, on March 1, 1999, Attorney
Girdwood, counsel for Ottaviano-McLaughlin, filed a letter with the Board which offered
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to provide Applicant with a property map.

On March 3, 1999, the Applicant filed a Memorandum of Law on the Preliminary
: Issue which is the subject of this Preliminary Ruling. On that same date, Applicant’s

attorney indicated by letter to Board counsel that the Applicant had elected not to pursue
the second preliminary issue stated in section III. A. 2. of the Prehearing Order which
pertained to the doctrine of res judicata. No response memoranda were filed by the

March 18, 1999 filing deadline.

On March 8, 1999, the Chair issued a Revised Scheduling Order.

On March 9, 1999, the Applicant’s attorney filed a letter withdrawing the
objection noted in the February 22, 1999 letter.

II. PRELIMINARY RULING

Pursuant to Environmental Board Rule (“EBR”) 16(B), the Chair may make
’ preliminary rulings as to party status and other procedural matters as are necessary to

j expedite and facilitate the hearing process. Any such ruling may be objecteddo  by any
j 1

a interested party and the matter then resolved by the Board.

i III. ISSUE

Whether the Board’s ,review  of Criterion 10 should, at the Applicant’s request,
include consideration of the Wilmington Town Plan that is now in effect when there was
no town plan in effect at the time the Application was tiled.

IV. DISCUSSION

This preliminary issue arises from the Applicant’s request that the Board include
consideration of the 1998 Wilmington Town Plan (“Town Plan”) in its Criterion 10
deliberations. While the Applicant has not specifically requested that the Criterion 10
issue be reframed to include the Town Plan, that would be the effective result if the Board
was to grant the Applicant’s request. Accordingly, this preliminary issue is treated as a
request for modification of the Criterion 10 issue to include consideration of whether the
Project conforms with the Town Plan.

Consistent with the requirements of EBR 40, in its notice of appeal the Applicant
provided a statement of the issues to be addressed on appeal. Issue number 14 is listed
as: CRITERION 10 - CONFORMANCE WITH THE REGIONAL PLAN.
Presumably, the issue pertains only to the regional plan because the town plan was neither
considered nor addressed by the Commission. Consequently, the issue pertaining to
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Criterion 10 in this appeal has also been limited to compliance with the regional plan and
has been framed as follows:

Whether, pursuant to 10 V.S.A. $6086(a)(lO),  the Project is in
conformance with the Windham  Regional Plan.

The Commission Decision states that the Applicant filed its Act 250 Application
on February 2, 1998, a time when there was no town plan in effect as Wilmington’s Town

i : Plan had expired. Decision at 1 and 9. Accordingly, when the Commission reviewed the
Project under Criterion 10, it considered only the 1996 Windham  Regional Plan
: (“Regional Plan”). See id. at 36-44.

I According to the Applicant, the Town of Wilmington adopted its current Town
: i Plan on August 26, 1998. The Applicant believes that the Project conforms with the
! j Town Plan and, given the directives of 24 V.S.A. 6 4348(h) (appropriate application of
i I
’ i

regional plan when town and regional plans conflict), the Applicant also believes that the
j ! Project’s compliance with the Town Plan could be a determinative factor in its favor in
j the Criterion 10 review.
j / :
/ /
1 I This is not a case of the Applicant asserting a vested right to have the Application
j j reviewed without consideration of the Town Plan adopted after its application was filed.

See In re Ross, 15 1 Vt. 54, 56-58 (1989) (and cases cited therein for discussion of,: -
I 1 doctrine and its application). On the contrary, the Applicant wants the Board to review
: ! the Project under the subsequently adopted Town Plan.

Because it seeks review under the subsequently adopted plan, the Applicant relies
on the line of cases which, under certain circumstances, modifies the vested rights
doctrine by using an approach that balances the public’s interest against the applicant’s
private interest. & In re McCormick Management, 149 Vt. 585,588-590 (1988); Re:
Town of Barre, Land Use Permit Application #5W1167-EB,  Findings of Fact,
Conclusions of Law, and Order at 16 (June 2, 1994). The Applicant argues that because
the Applicant’s interest in having the current Town Plan applied coincides with the
public’s interest, the balance weighs clearly in favor of review under the current Town
Plan. None of the cases on which the Applicant relies is precisely on point. Yet, limited
to the specific facts of this case, the Applicant’s suggested result is logically sound and
just. This result, however, gives rise to a jurisdictional issue.

The scope of an appeal before the Board is defined by the issues as raised by the
Applicant in its notice of Appeal. & 10 V.S.A. 3 6089(a)(2); EBR 40. As set out in the
Applicant’s Notice of Appeal, the scope of this appeal in regard to Criterion 10 pertains
only to the Regional Plan. This is probably due to the fact that the Commission reviewed
the Project under Criterion 10 in regard to only the Regional Plan. The Board has no
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authority to decide issues that were not ruled upon by the District Commission, In re Taft
Corners Associates, 160 Vt. 583,591 (1993),  because “[iInitial  consideration of a land

use proposal is a function assigned by the Legislature to the District Commission.” In
Juster Associates, 136 Vt. 577, 581 (1978).

In order for the Board to consider the Town Plan under Criterion 10, the
Commission must consider it first. To accomplish this, the present appeal must be

* dismissed and remanded back to the Commission for its consideration of the issue’. For
j j the Board to do otherwise and proceed to consider the Town Plan under Criterion 10

would be counter to the statutory procedures and could cause an unjust result. Initial
review of the Project’s conformity with the Town Plan at the appellate stage could

: : foreclose participation in Board proceedings to potentially interested parties. Individuals
; who may have previously chosen not to participate at the Commission level based on the
; : belief that only the Regional Plan was under consideration would now be deprived not
1’ only of notice of the Town Plan issue, but of their potential ability to participate at both
1’ the Commission and the Board levels as well. Such an approach is unacceptable as it
j : would circumvent the statutory procedures. See 10 V.S.A. $6085.

This dismissal-remand approach is necessary and consistent with the purpose of
/ the Board rules and relevant statutory provisions. However, for the Board to dismiss the
/ appeal and mandate a remand to accomplish the Applicant’s request will significantly

prolong the application process and would not be fair to the Applicant. Given a choice
under these circumstances, the Applicant may prefer to proceed with the issue as framed.
Accordingly, the choice of how to proceed should remain with the Applicant.

Consistent with the foregoing, the Criterion 10 issue in the present appeal remains
unchanged. If the Applicant wants review of Criterion 10 to include the Town Plan as
well as the Regional Plan, it must file a Motion to Dismiss the Appeal for the purpose of
remanding the Application to the Commission for consideration of the Project’s

In light of this present ruling, it is worth noting that at the time the Town Plan was
adopted, the Commission proceedings on the Application were still in progress. In fact,
according to the Commission’s Decision, the Applicant modified the Application on
August 7, 1998, just nineteen days before the adoption of the Town Plan. The Applicant
could have raised this preliminary issue before the Commission thereby avoiding the
current complications, but apparently it chose not to do so.
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conformance with the Town Plan under Criterion 1 O.*

V. ORDER

1. Issue 14 in section III. B. of the February 12, 1999 Prehearing Conference
Report and Order pertaining to Criterion 10 remains unchanged and as stated therein.

2. The Applicant may file a motion to dismiss and request for remand on or
before noon on Friday, April 9,1999.

3. On or before noon on Friday, April 9,1999, parties may file objections to
this Preliminary Ruling. If objections are filed, the Board will deliberate on the
objections on Wednesday, April 28,1999.  If no timely objections are filed, this order
shall be final.

Dated at Montpelier, Vermont, this 30th day of March, 1999.

ENVIRONMENTAL BOARD ’

Marcy H@ng
Environmental Board Chair
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As the Commission also relied on the Regional Plan under its Criterion 8 analysis, should
the Applicant request remand, it may want the Commission to revisit Criterion 8 as well
as Criterion 10.


