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RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Richard Roberts Group, Inc. and Memorandum of
Salmon Hole Associates by Decision
C. Daniel Hershenson, Esq. Application
P.O. Box 909 #2W0771-EB
Norwich, VT 05055-0909

This decision pertains to a Motion for Interlocutory_ _._
Appeal filed with the Environmental Board on June 28, 1988
by Richard Roberts Group, Inc. and Salmon Hole Associates
(Applicants). The Applicants request permission to appeal
the decision of the District #2 Environmental Commission
dated June 17, 1988, that granted party status to the
Vermont Natural Resources Council (VNRC) and the Stratton
Area Citizens Committee (SACC). On July 7 the VNRC filed a
memorandum in opposition to the Applicants motion and on
July 8 the Applicants filed a memorandum in su port of their
motion. fOn July 14 the Board deliberated on t e motion.

ISSUES

The District Commission granted party status to VNRC
under Criteria l(A), l(B), l(E), l(G), 2, 5, 7, 8, 9(A),
9 (HI , 9(L), and 10, and to the SACC under Criteria l(A),
l(E), l(G), and 4, pursuant to Board Rule 14(B) (2). The
Commission found that the VNRC could materially assist the
Commission in its review of the application based upon its
statewide membership and commitment to natural resource and
development issues, and its previous involvement in Act 250
proceedings throughout the State. The Commission limited
the extent of the VNRC's direct testimony contingent upon
the qualification of its expert witnesses, and required the
organization to submit a list of proposed exhibits, expert
witnesses (with qualifications), and brief summaries of the
testimony by a specific date.

The Commission granted party status to the SACC under
Criteria l(A), l(E), l(G), and 4 based upon the Commission's
belief that the organization's knowledge of local land and
water issues would materially assist the Commission in its
review of the application.

The Applicants object to the Commission's decision
granting party status to the VNRC and the SACC. They
believe that the organizations did not provide sufficient
information that is required by Rule 14(B) for the
Commission to be able to conclude that they could materially
assist the Commission in its review.



f-
-’

-

Salmon Hole
Memorandum of Decision
Page 2 *

The Applicants argue that the Board should accept this
interlocutory appeal because it meets the standards of Board
Rule 43 and Rule 5(b) of the Vermont Rules of Appellate
Procedure (VRAP), as interpreted by the Vermont Supreme
Court in In re Pyramid Company of Burlington, 141 Vt. 294
(1982).

The VNRC believes that the Board should not accept the
interlocutory appeal because it does not involve a
controlling question of law and an immediate appeal would
not materially advance the application process.

DECISION

Board Rule 43 provides that the Board may permit an
interlocutory appeal from an order of a district commission
"if the order or ruling involves a controlling question of
law as to which there is substantial ground for difference
of opinion and an immediate appeal may materially advance
the application process." This language is identical to the
standards articulated in Rule 5(b) of the VRAP and
interpreted in the Pyramid case, exept that the "application
processll is substituted for the "litigation." An
interlocutory appeal cannot be accepted unless all of the
standards are met.

In order to decide whether the District Commission
abused its discretion in granting party status to the VNRC
and the SACC, the Board would need to hold a hearing and
take testimony from these organizations. The Vermont
Supreme Court-in In re Pyramid Company of Burlington, 141
Vt. 294 (1982) stated that "[a] question of law is one
capable of accurate resolution by an appellate court without
the benefit of a factoral record. If factual distinction
could control the legal result, the issue is not an
appropriate subject for interlocutory appeal." Pyramid at
304. The Board believes that because the facts that would
be presented on the question of whether the VNRC and the
SACC meet the Standards of Rule 14(B)(2) would affect the
Board's consideration, this issue cannot be considered a
controlling question of law.

The Board also believes that an interlocutory appeal on
the issue of party status would not materially advance the
application process. An evidentiary hearing would have to
be scheduled and convened, and the Board would have to issue
findings of fact and conclusions of law. At the hearing
before the Commission the Applicants will have to produce
evidence on all the criteria regardless of the participation
of the VNRC and the SACC; the Commission has scheduled
hearings throughout the month of August. Even if the VNRC
and SACC present witnesses on all the criteria under which
they were granted party status, the hearings would likely be
concluded before the Board could hold a hearing and issue a
decision.
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The District Commission's final decision may be
appealed by any party. If such an appeal is filed, the
question of the party status of the VNRC and the SACC would
be addressed by the board in the de novo appeal should any
party raise it.

- -

ORDER

The Motion for Interlocutory Appeal is hereby denied.

Dated at Montpelier, Vermont this 22nd day of July, 1988.

Leonard U. Wilson, Chairman
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