
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $0 6001-6092

Re: Jeffrey and Nancy Houghton
#2W0659-EB (Revocation)

CHAIR’S PRELIMINARY RULING

This Chair’s Preliminary Ruling (“CPR”), issued pursuant to Environmental Board
Rule (“EBR”)  16(B), dismisses this revocation petition.

I. BACKGROUND

On July 17, 1987, the District #2 Environmental Commission (“Commission”) issued
Land Use Permit #2WO659  and its supporting Findings of Fact, Conclusions of Law, and
Order (“Permit”). The Permit authorized the previous construction of a septage holding
lagoon and the operation of such lagoon (“Project”). The Project is located on Guilford Center
Road in Guilford, Vermont.

On July 16, 1998, the Commission issued Land Use Permit #2WO659-1  (“Dash One
Permit”). The Dash One Permit authorized the subdivision of the 101.7 acre Project tract to
create a 3.5 acre lot for a single family residence.

On January 8, 1999, Jeffrey and Nancy Houghton (“Permittees”) filed a revocation
petition with the Environmental Board (“Board”), requesting the Board to revoke the Permit.
The revocation petition is filed pursuant to 10 V.S.A. 6 6090(c)  and Environmental Board Rule
(“EBR”) 38(A). In their revocation petition, the Permittees state that, although they
constructed the Project, they have never used the Project.

On February 18, 1999, the Board’s Chair convened a prehearing conference with the
following entities participating: Permittees by Mark Doherty, Esq.

II. ISSUE

Whether to grant the Permittees’ revocation petition,

III. PRELIMINARY RULING

The Board has jurisdiction to consider revocation petitions pursuant to 10 V.S.A. 3
6090(c)  and EBR 38(A). The Board treats a revocation petition as an initial pleading in a
contested case, in accordance with the notice and hearing procedures of EBR 40. EBR

38(A)(l)*

The Board may revoke a permit if it finds that:

(a) [t]he  applicant or representative willfully or with gross negligence submitted
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inaccurate, erroneous, or materially incomplete information in connection with the
permit application, and that accurate and complete information may have caused the
district commission or board to deny the application or to require additional or
different conditions on the permit; or

(b) the applicant or successor in interest has violated the terms of the permit or any
permit condition, the approved terms of the application, or the rules of the Board; or

(c) the applicant or successor in interest has failed to file an affidavit of compliance
with respect to specific conditions of a permit, contrary to a request by the board or
district commission.

EBR 38(A)(2)(a)-(c). The General Assembly ratified EBR 38(A) in 1985; therefore, EBR
38(A) has the force and effect of a legislative enactment. 1985 Vt. Laws No. 52 $ 5; In
Spencer, 152 Vt. 330,336 (1989).

The person or entity seeking revocation has the burden of proof. Re: Roarer V. and
Beverlv Potwin, #3 WO587-1  -EB (Revocation), Findings of Fact, Conclusions of Law, and
Order at 14 (July 15, 1997) [EB #655];  Re: Lawrence White, #lR0391-EB,  #lR0391-3-EB,
#lR0391-4-EB, #lR0391-5-EB,  #lR0391-5A-EB,  #lR0391-6-EB  (Revocation) and w

#lR0391-7-EB (Interlocutory) at 14 (Sept. 17, 1996) [EB #647];  Re: Putnev Paner Co., Inc.,
#2W0436-6-EB,  Findings of Fact, Conclusions of Law, and Dismissal Order (Altered) at 12-
13 (June 30,1995) [EB #583R].  The Board is reluctant to revoke a permit when doubtful or
uncertain about the grounds for revocation. Potwin. supra, at 14; Stokes Communications
Corp., #3R0703sEB  (Amendment Application Revocation) Memorandum of Decision at 9
(Mar. 20,1996)  [EB #644M2].

In their revocation petition, the Permittees state:

There do not appear to be any clear provisions for revocation based solely on a land
owner’s desire to abandon the use for which the Act 250 Permit was originally
granted. Thus, in order to meet the requirements of Rule 38, Petitioners would submit
they have not complied with the Permit and have no intent to fulfill the conditions of
the Permit necessary to operate the septage holding lagoon. They wish to have the
permit revoked so that it will not burden the land going forward.

The Permittees’ revocation petition does not state specifically which conditions of the Permit
they have violated. Additionally, their sole intent in requesting revocation of their own Permit
is their desire to eliminate Act 250 jurisdiction over the Project tract.

The Board has held consistently that when Act 250 jurisdiction is triggered,
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subsequent events do not defeat the triggering of jurisdiction. See Re: John Rusin, #8B0393-
EB, Findings of Fact, Conclusions of Law, and Order (June 10, 1994), afrd In re John
Rusin, 162 Vt. 185 (1994); Re: Wildcat Construction Co.. Inc., #6F0283-l-EB,  Findings of
Fact, Conclusions of Law, and Order (Oct. 4, 1991),  afrd In re Wildcat Construction Co.,
Inc., 160 Vt. 631 (1993); Re: Black River Valley Rod and Gun Club. Inc., #2S1019-EB,
Memorandum of Decision at 5 (July 15, 1996); Re: Bernard and Suzanne Carrier,
Declaratory Ruling #246, Findings of Fact, Conclusions of Law, and Order at 27 (Dec. 7,
1995); Re: Charles and Barbara Bickford, #5 W 1186-EB,  Findings of Fact, Conclusions of
Law, and Order at 25 (May 22, 1995); Re: Citv of Barre Sludge Management Program,
Declaratory Ruling #284 (Oct. 7, 1994); Re: Richard Farnham, Declaratory Ruling #250
(July 17, 1992); Re: Stevens and Gyles, Declaratory Ruling #240 (May 8, 1992). The
underpinning of this principle is that Act 250 permits are issued for both construction and
land use associated with construction. See Re: Interstate Uniform Services. Inc., Declaratory
Ruling #147 at 7 (Sept. 26, 1984).

In In, 162 Vt. at 191, the Vermont Supreme Court affirmed the Board’s
conclusion that a permittee’s commencement of construction on a project for which a permit
was required subjected the project to Act 250 jurisdiction regardless of subsequent changes
in the design of the project. I

In In re Wildcat Construction Comnanv,  160 Vt. at 632-33, the Vermont Supreme
Court affirmed the Board’s conclusion that Act 250 jurisdiction was not divested when a city
or town went from being a “one acre” to a “ten acre” city or town. & 10 V.S.A. § 6001(3).

In Re: B>rnard and Suzanne Carrier, supra, the Board ruled that the denial of an Act
250 application does not result in no continuing Act 250 jurisdiction over a project.

In Re: Charles and Barbara Bickford, supra, the Board ruled that subdivision of a
tract over which jurisdiction had previously attached does not dissolve jurisdiction over the
entire tract.

In Re: City of Barre Sludge Management Program, supra, the Board ruled that Act
250 jurisdiction over a municipal wastewater treatment plant became final when the City of
Barre applied for and obtained a land use permit but did not challenge Act 250 jurisdiction
or appeal the permit.

In Re: Richard Farnham, supra, the Board ruled that once construction had
commenced on a housing project that was subject to Act 250 jurisdiction, such jurisidiction
was not divested due to the sale of the property to an individual who would not have
required a permit had the construction begun under his ownership.
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In Re: Stevens and Gvles, supra, the Board ruled that the lot owners in a subdivision
which required an Act 250 permit but did not have one needed to obtain an Act 250 permit
to comply with 10 V.S.A. $ 608 1 (a), notwithstanding their seller’s continuing liability for
failing to obtain a permit.

Based on the above precedent, the Chair concludes that the Permittees cannot avoid
Act 250 jurisdiction through a revocation petition. Accordingly, the Permittees’ revocation
petition is dismissed with prejudice.

IV. ORDER

1. The Permittees’ revocation petition is dismissed with prejudice.

2. Jurisdiction is returned to the District #2 Environmental Commission.

3. This CPR is issued pursuant to Environmental Board Rule 16(B) and is
binding on all parties unless a written objection to it, in whole or in part, is filed on or before
Monday, March 1,1999  at 4:30 p.m. Any such objection shall be accompanied by a legal
memorandum. In the event that such an objection is filed, the full Board will deliberate on the
issues raised by the objection at its meeting on Wednesday, March 24,1999. w

Dated at Montpelier, Vermont this 18th day of February, 1999.
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