
RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

Southview Associates by Findings of Fact and Conclusions
Raymond P. Perra, Esq. of Law and Order
Weber Perra t Wilson Land Use Permit #2W0634-EB
P.O. 558
Brattleboro, VT 05301

This decision pertains to an appeal filed on May 14,
1986 by Southview Associates from the decision of District
#2 Environmental Commission, issued April 23, 1986. The
Commission denied a permit for a 33-unit residential develop-
ment on 88.5 acres off Pike Falls Road in Stratton and
Jamaica, Vermont. The denial was based upon the Commission's
finding that the project as proposed failed to meet the
requirements of Criterion 8(a) (necessary wildlife habitat).

A prehearing conference was held on May 29, 1986 and a
prehearing conference report was issued on June 3. A
hearing was scheduled for July 16. At the request of the
Applicant, the Board postponed the hearing until September,
when it was further postponed, again at the request of the
Applicant. A hearing was finally convened on November 19.
Additional hearings were held on December 3, March 4, and
April 22.

The following parties participated in the hearings:

Southview Associates by Raymond P. Perra, Esq.
Cersosimo Lumber Company by Ralph Foote, Esq.
Agency of Environmental Conservation by Robert Simpson,

Esq.
Vermont Natural Resources Council by Eric Palola and

Warner Shedd.

On May 22 the State filed its proposed findings of fact
and conclusions of law and on May 25 the Applicant filed its
proposed findings of fact and conclusions of law. The Board
conducted deliberative sessions on April 22, May 14, and
June 24. On June 24 the Board concluded its review of the
record and adjourned the hearing. This matter is now ready
for decision. The following findings of fact and conclusions
of law are based upon the record developed at the hearings.
To the extent that the Board agrees with and found necessary
any findings prepared by the parties, they are incorporated
herein: otherwise, the requests to find are hereby denied.. .

.
I. ISSUES IN THE APPEAL

The principal issue raised in this appeal is whether
the proposed project meets the requirements of Criterion
8(a) (necessary wildlife habitat). The Commission's denial
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of a permit was based upon its finding that the project will
significantly imperil necessary wildlife habitat and that
the economic, social, cultural, recreational, and other
benefits to the public from the development will not
outweigh the economic, environmental, or recreational loss
to the public from the imperilment of the habitat.

A threshold issue raised by the Applicant is whether
the Board's interpretation of "necessary wildlife habitat"
as articulated in Re: White Sands Realty Company, Land Use
Permit #3W0630-l-EB, issued February 25, 1982, is correct.
In that decision, the Board ruled that 'necessary wildlife
habitat" is habitat that is critical to the survival of the
particular wildlife population which is dependent upon the
identified habitat. The Applicant's position is that in the
context of a deeryard, "necessary wildlife habitat" is
habitat that is decisive to the entire population of the
white-tailed deer species in the State. The State supports
the Board's interpretation in White Sands.

With regard to the issue of whether the project meets
the requirements of Criterion 8(a), the Applicant claims
that although the project as proposed will be situated
within a deeryard and will destroy approximately ten acres
of winter cover, the development will not significantly
imperil necessary wildlife habitat because the Applicant has
proposed a mitigation plan that, if 'implemented, will
produce a great deal more browse than is currently available
for the deer. The Applicant claims that with the increased
food supply, the property would be able to support at least
the same number of deer that currently inhabit the area.
The Applicant also believes that even if the project were to
result in the limited loss of some deer, the economic
benefit to the public in the form of revenues generated by
the owners and occupants of the homes will outweigh any such
loss, and that the Applicant's mitigation plan constitutes
all feasible and reasonable means of preventing the imperil-
ment of the habitat.

The State believes that the most significant factor for
winter survival of deer is the quality and quantity of
softwood cover available within a given area. Its position
is that the loss of ten acres of softwood cover, coupled
with the existence of a residential subdivision within the
deeryard, would significantly imperil the necessary wildlife
habitat so that the survival of the deer in the area would
be threatened.

The State also believes that any minimal benefit the
public would gain from an additional 33 vacation homes, in
an area that already is dominated by second homes, is



Southview Associates - #2W0634-EB
Findings of Fact and Conclusions

of Law and Order
Page 3

clearly outweighed by the effect the loss of deer due to the
destruction or imperilment of their habitat would have on
the public. The State also believes that the Applicant has
not taken all reasonable and feasible means of preventing
the imperilment of the deer habitat.

A secondary issue raised by the Applicant concerns
Finding of Fact l(D)(l) of the Commission's decision under
Criterion 1. That finding indicated that the roadway to the
project, which was constructed under an earlier permit, has
flooded several times in recent years. The Applicant
apparently was not aware of the flooding problems and
indicated it may present evidence on this issue. No other
party had a position on this issue.

II.

1.

2.

3.

4.

5.

6.

7.

FINDINGS OF FACT

Southview proposes to build a 33-lot residential
subdivision on 88 acres on the east side of Taylor Hill
Road with 3,000 feet of roadway and 53 parking spaces.
Approximately 21 acres will be directly developed.
Seventy-eight acres are located in the Town of Stratton
and ten acres are located in Jamaica. Access to the
property is gained from an existing roadway off Taylor
Hill Road at the southernmost part of the site.

The maximum number of units that can be built on this
property is 33, based upon sewage disposal capacity.

The Town of Stratton contains 709 non-resident homes
and 43 resident homes.

If the houses and lots are valued at $200,000 each, the
project would generate $23,000 in tax revenue for the
Town each year. The Board takes official notice that
the tax rate in Stratton for 1987 is 33.5 cents.

A deeryard of approximately 280-320 acres encompasses
the Southview property and is the only active deeryard
in a 10.7 square mile area. Stratton once contained
600 acres of deeryard, much of which has been destroyed
by development.

This deeryard contains two primary areas of good
softwood cover. One of these is located on the
Southview property. The mature softwood trees that
constitute the critical deer wintering habitat cover
approximately 44 acres of the Southview property.

Approximately 20 deer use this deeryard for winter
habitat. The existing food supply in this deeryard
is adequate to maintain the estimated 20 deer that
winter there.
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8. The softwood cover area on the Southview property is
necessary to the deer that use it.

9.

10.

11.

Ten acres of the critical deer wintering habitat will
be destroyed by the development. The secondary impacts
of the development will likely affect the deer in a
larger area by causing them to avoid using portions of
the habitat.

There is a general lack of winter habitat for deer in
Stratton and the surrounding mountain towns.

A Wildlife Management Plan has been developed by the
Applicant. The purpose of the plan is to mitigate the
loss of the ten acres of critical softwood cover by
increasing the food available for the deer and
encouraging the growth of immature softwood to replace
the cover lost to the development. The plan has three
main components: (1) remove hardwoods in the remaining
mature softwood cover areas to allow the softwood
canopy to thicken, thereby creating better winter
protection; (2) clear the existing hardwood overstory
from the 13 acres of immature softwood to encourage
more rapid growth of the softwood trees, to reach
maturity in 10 to 15 years; and (3) clearcut the hardwood
browse production areas on a rotational basis to provide
browse in pockets scattered throughout the mature softwood
cover.

12.

13.

14.

New information is being discovered regarding the
relative significance of the factors that affect winter
survival. The most important factor is the deer's
ability to limit the drain on its energy reserves. The
importance of fat reserves for providing energy in the
winter over the availability of browse is becoming more
accepted by experts in the field of deer energetics.

Increasing the winter food supply in the deeryard only
partially mitigates the adverse effect of this
development on the deer that use the softwood shelter
in the wintertime. It does not offset the loss of
critical shelter because the availability of browse in
the winter is not as important to the survival of the
deer as protected softwood cover.

In the winter, deer's metabolic processes decrease,
resulting in minimal energy expenditure. Good softwood
cover provides shelter from the snow and wind and
allows deer to conserve their energy reserves. Cover
also retains solar heat and radiates less heat at
night, so energy loss is minimized due to stable
temperatures.
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15. The total number of deer in a wintering area is limited
by the size of the softwood cover.

16. Deer will use an isolated area with good softwood cover
even if there is very little food available.

17. Energy demands are increased when deer are forced to
winter in marginal areas due to the destruction of the
good cover.

18. The rate at which deer are forced to use their fat
reserves that they store during the late summer and
early fall is critical to the survival of deer through
the winter. Any increase in physical activity or heart
rate due to human or pet activity would cause the deer
to use their stored fat.

19. Types of human activity that cause stress to deer
include operating automobiles, slamming car doors,
radios playing outdoors, dogs barking or running free,
people entering the deeryard on snowshoes or cross-
country skiis, and snowmobiles travelling in or near
the deer area.

20. Studies have demonstrated that the heart rate of deer
increases when there is human activity nearby. A
300-500 foot buffer zone between the deer and human
activity is considered necessary to prevent disturbance
of deer. There is a level of human activity that deer
will not tolerate: they will abandon a winter's habitat
if such a level is reached.

21. Under severe snow conditions, deer are not able to move
out of their cover area. Snow depth up to the deer's
brisket causes severe restriction to deer movement.
When deer are confined and unable to move about to
obtain food, conservation of their fat reserves is
critical to their survival. The increase in metabolic
rate experienced when restricted deer are disturbed can
cause death.

22. The reproduction rate of deer that are subjected to
considerable stress decreases. Even if not all the
deer leave the area, the ones that remain could have
significantly lower reproduction rates.

23. It is likely that were this development built as
proposed, the health of the deer that remain would
decline and eventually all the deer would leave the
area.
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24. The Applicant's mitigation plan does not address the
impact on the deer from human disturbance created by
the development.

25. The development would have far less impact on the deer
if it were located on other areas of the property.

26. The cumulative effect of development in the state is a
threat to the entire deer herd.

27. The lots would be sold subject to restrictive covenants
that would require that dogs be tied up or otherwise
restrained at all times , prohibit the use of motorized
vehicles in any area of the development, and require
the Homeowners Association to hire a wildlife biologist
to ensure that the recommendations in the Habitat
Management Plan are implemented.

25.

29.

30.

31.

The Department of Fish and Wildlife has proposed to the
Applicant several alternative plans for development in
other areas of this site that would create much less of
an impact on the deer habitat.

In 1983 the Department of Fish and Wildlife advised the
Applicant that its proposed development would signifi-
cantly imperil the critical habitat on the property.

Southview Associates owns or controls no other property
in the State.

The existing access road to the Southview Associates
property experienced flooding on one occasion. The
cause of the flooding was either a downstream
obstruction which caused water to back up over the
road, or debris blocking the culverts over which the
road passes.

-
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III. CONCLUSIONS OF LAW

A. Criterion 8(a) (Necessary wildlife habitat)

Under 10 V.S.A. 6 6086(a) (8) (a), a permit will not be
granted if any party opposing an application demonstrates
that the project will destroy or imperil necessary wildlife
habitat or any endangered species, and

(i.) the economic, social,
cultural, recreational, or other
benefit to the public from the
development or subdivision will not
outweigh the economic, environmental,
or recreational loss to the public
from the destruction or imperilment
of the habitat or species, or

(ii) all feasible and reasonable
means of preventing or lessening
the destruction, diminution, or
imperilment of the habitat or
species have not been or will not
continue to be applied, or

(iii) a reasonably acceptable
alternative site is owned or
controlled by the applicant which
would allow the development or
subdivision to fulfill its intended
purpose.

"Necessary wildlife habitat" is defined at 10 V.S.A.
S 6001(12) as "concentrated habitat which is identifiable
and is demonstrated as being decisive to the survival of a
species of wildlife at any period in its life including
breeding and migratory periods."

The threshold issue that must be decided is whether the
language "necessary wildlife habitat" in 10 V.S.A. $ 6086(a)
and defined in S 6001(12), as it applies to the white-tailed
deer in Vermont, means habitat that is decisive to the
survival of the entire population of deer in Vermont or
decisive to the survival of the deer that are dependent upon
the habitat. The Board in Re: White Sands Realty Company,
Land Use Permit #3W0360-l-EB,  issued February 25, 1982,
interpreted this language and stated that a "necessary
wildlife habitat" "need not be decisive to the survival of
the entire population of a species of wildlife but must be
critical only to the sur_vival of a portion of the population
which is dependent upon the identified habitat."
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The Applicant urges the Board to reconsider its inter-
pretation in White Sands and rule that Criterion 8(a)
applies only to projects that would threaten a significant
portion of a species of wildlife. The Applicant believes
the phrase "significantly imperil" refers to the number of
animals rather than the habitat and argues that the Legisla-
ture intended that any deer habitat can be destroyed or
significantly imperiled as long as some deer remain.

The State contends that the Board's interpretation of
"necessary wildlife habitat" in White Sands is-reasonable
and should be followed here. The State arcrues that anv
other interpretation of the statute would lead to an absurd
result: only the last landowner in the state to develop a
deeryard would be subject to the provisions of Criterion
8(a) with regard to deer winter habitat.

The Board believes its interpretation of 'necessary
wildlife habitat" in White Sands was correct. The statute
would be rendered meaningless if it were interpreted to mean
that only the last deeryard in the state would be subject to
review under Criterion 8(a) so that the state deerherd would
have to be on the verge of extinction before Criterion 8(a)
would apply./l/ That could not have been the intent of the
Legislature in a state where the health and size of the deer
herd is an important enough issue to generate endless debate
about whether the Legislature or the Fish and Wildlife
Department should manage the deer herd and whether antlerless
deer hunting should be allowed. The survival of the deer
throughout the state is clearly of state-wide public concern
and a proper subject for regulation under Act 250.

Furthermore, Criterion 8(a) addresses both "necessary
wildlife habitat" and 'endangered species" as discrete
subjects that may be protected under the statute. Were
"necessary wildlife habitat" interpreted as the Applicant
suggests, and the only wildlife habitat that could be
considered is that which is necessary to the survival of an
endangered species, the reference to 'endangered species'
would be redundant. The Board assumes that the legislature
intended these as separate entities, especially since each
is separately defined in the statute. See 10 V.S.A.
§ 6001(S) and (12). The Board therefore concludes that the
appropriate consideration in this case is whether the

/l/An accepted rule of statutory construction is that a
statute should not be interpreted so that it has absurd
consequences. See In re Judy Ann's Inc., 143 Vt. 228
(1983).
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deeryard on the Southview property is decisive to the
survival of the deer that use it and, if so, whether the
deeryard will be destroyed or significantly imperiled.

The Board concludes that the development as proposed by
Southview, consisting of 33 houses, 3,000 feet of road, and
53 parking spaces, will destroy and significantly imperil
necessary wildlife habitat. The existence of a deeryard on
this property is undisputed. The property, containing 44
acres of critical softwood cover, is part of a larger
deeryard of 280-320 acres. This deeryard is the only
remaining deeryard in the Stratton area; approximately 300
acres of deeryard have already been eliminated by
development. This development would destroy 10 of those
acres. In addition, a much larger area would be affected by
the secondary impacts due to the increase in the level of
human and pet activity in and around the remaining deeryard.
The approximately 20 deer that use the deeryard for shelter
in the wintertime are dependent upon the softwood cover for
their survival.

It is not reasonable to assume that the existence of
covenants will ensure that the deer will not be disturbed by
human and domestic animal activity. Compliance with or even
knowledge of the covenants would be difficult to guarantee,
given the turnover of occupancy expected in vacation homes
through resale, rental use, or use by the owners' friends
and relatives.

As a result of the development, it is likely that there
will be a loss of deer in this habitat. It is likely that
the deer will abandon the remaining cover altogether and
those that remain will be less likely to survive due to the
high potential of stress created by wintertime noise and
activity from people, vehicles, and pets. Without the use
of the critical softwood cover that currently exists on the
Southview property, the deer are likely to be required to
seek shelter in inferior cover that may provide inadequate
protection from winter snow and winds. Without adequate
winter shelter, the deer are more likely to use up their fat
reserves and their ability to survive the winter is jeopar-
dized. Any deer that do survive are likely to be weakened
and may have lower reproduction rates.

The Board concludes that the environmental and recrea-
tional loss to the public from the destruction and imperil-
ment of the habitat is not outweighed by the economic,
social, cultural, recreational, or other benefit to the
public from the project. While the second homes will add to
the tax base of the town, there is no evidence that the town
needs the additional revenue. The Board is also not
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persuaded that the loss of the habitat will be outweighed by
any social, cultural, or recreational benefit to the public
from the additional 33 units in an area which is already
predominated by second homes.

On the other hand, the loss to the public from the
destruction and imperilment of the deer habitat is signifi-
cant. The deeryard on the Southview property is part of the
last remaining deeryard in a 10.7 square mile watershed.
There is only one other area in the entire 280-320 acre
deeryard that provides as high quality softwood cover as the
44-acre shelter on the Southview property. This proposed
project would destroy ten acres of critical habitat and,
through the secondary impacts of people living in the homes,
imperil the remaining 34 acres. The existence of the deer
in this area provides an opportunity to the public to hunt
and to observe deer and provides the more intangible benefit
of knowing that the deer exist. The loss of the deer in
this area would be significant to the public who benefit
from their existence.

The Board wishes to emphasize the factors that must be
considered under the statute. The Applicant testified to
the economics of the project with regard to his investment.
The economic benefit or loss to the applicant, however, is
not one of the factors in Criterion 8(a). The proper
consideration, as stated clearly in the statute, is a
comparison of benefits (including economic) of the project
to the public with the loss to the public from the
destruction of the habitat. The Board must therefore
disregard any testimony regarding the economic impact upon
the applicant in determining whether a project meets the
requirements of Criterion 8(a).

The Board also concludes that the Applicant has not
applied all feasible and reasonable means of preventing or
lessening the destruction and imperilment of the deer
habitat. The Board has found that the wildlife habitat plan
proposed by the Applicant is not adequate to mitigate the
loss of the critical softwood cover because the increase in
food supply does not substitute for the loss of the high
quality cover. Moreover, the Applicant's mitigation plan
did not take into account the secondary effects of the
development on the rest of the deeryard from the presence
people.

of

The State testified that there are several alternative
sites that could be developed with much less impact on the
deeryard. The Board is not persuaded that the Applicant has
thoroughly investigated the possibility of less intensive
development in other areas of the site. The Applicant
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testified that the sites identified by the State would not
accommodate the 33-lot development as proposed. The
Applicant further testified that a smaller project would not
be economically viable because it would not provide the
Applicant with a reasonable return on the large investment
it made in anticipation of receiving approval to build the
maximum possible number of units on the property. The Board
notes that an applicant's investment in anticipation of
receiving Act 250 approval for a project is not relevant to
the question of compliance with the criteria of Act 250.
There is no language in Criterion 8(a) that suggests that
the legislature intended that an applicant's previous
investment in a property should bear on whether a permit
should be issued.

B. Criterion l(E)

The Board has found that the access road to the
Southview Associates property experienced flooding and that
the cause was either a downstream obstruction or debris
blocking the culverts. If the Board were issuing a permit,
it would require that the cause of the flooding be
determined and corrected.
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ORDER

Application #2W0364-EB is hereby denied.

Dated at Montpelier, Vermont this 30th day of June,
1987.

ENVIRONMENTAL BOARD

Ferdinand Bongartz
Elizabeth Courtney
Jan S. Eastman
Samuel Lloyd
Roger N. Miller

Member Dissenting:
Dwight E. Burnham/2/

121Dissenting Opinion of Member Burnham. At the rate
farms are going out of business, the state will not have to
worry about the availability of browse and cover for deer.
It will not take long for the fields currently in
agricultural production to grow up to sprout land and forest
land. Deer are in no danger in Vermont.
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