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RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

George and Barbara Musbek Findings of Fact, Conclusions of
Timothy J. O'Connor, Jr., Law, and Order

Esq. Land Use Permit Application
P.O. Box 532 #2W0600-EB
Brattleboro, VT 05301

This decision pertains to an appeal filed with the Environ-
mental Board ("the Board") on July 12, 1984, by George and
Barbara Musbek from the June 13, 1984 decision of the District
#2 Environmental Commission ("the Commission") denying Land Use
Permit Application #2WO600  ("the Application"). The Application
sought approval under 10 V.S.A., Chapter 151 ("Act 250") for the
extraction of 160,000 cubic yards of gravel from a portion of a
60 acre tract of land owned by the Applicants and located
adjacent to Route 30 in Townshend, Vermont.

The Notice of Appeal was accompanied by a request that the
appeal be removed from the Board to the Windham Superior Court
and the appeal was so transferred by the Board on July 13, 1984.
On June 7, 1985, the Superior Court issued an order directing
that the appeal be "transferred and remanded to the State
Environmental Board for further proceedings." Upon receipt of a
copy of that order, the Board notified the parties of its intent
to conduct the hearing in this matter through an administrative
hearing officer pursuant to Board Rule ("EBR") 41 and 3 V.S.A.
$ 811. No party having objected to the use of this procedure,
Board Member Lawrence Bruce convened a public hearing on July
17, 1985, in Townshend, Vermont. The following participated as
parties at the hearing:

Applicants Musbek by Timothy J. O'Connor, Jr., Esq.:
Townshend Planning Commission by J. Garvan Murtha, Esq.;
The Town.of Townshend by Robert Thompson, Chairman of the

Board of Selectmen.
The Windham County Regional Planning Commission by Stephen

Holmes.

Raymond Perra, Esq. appeared representing Jocelyn Brody, a
witness in the proceedings. Mrs. Brody was admitted below as an
adjoining property owner with respect to Criteria 1, 8 and 9(E),
but not under Criterion 10. Mrs. Brody did not petition for
party status with regard to Criterion 10 at the Board's hearing.

Immediately preceding the hearing, the hearing officer
conducted a site visit, accompanied by the parties. The hearing
was recessed on July 17, pending the filing of proposed findings
by the parties, the preparation of a Proposed Decision, and a
review of the record and deliberation by the full Board.
Appellants filed proposed findings on July 30 and the Planning
Commission filed proposed findings on August 1. A Proposed
Decision was issued by the hearing officer on December 10. The
full Board heard oral argument concerning the proposed decision
on January 8, and adjourned the hearing on that date. This
matter is now ready for decision. The following Findings of
Fact and Conclusions of Law are based upon the record \[ p> 1 j;ai :”
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developed at the hearing. To the extent that we agreed with and
found necessary any findings proposed by the parties, they are
incorporated herein; otherwise, said requests to find are hereby
denied.

I. ISSUES IN THE APPEAL

The Application was denied by the Commission as not in
conformance with the local and regional plans as required by
Criterion 10 of S 6086(a). The Commission concluded, in part,
as follows:

The Commission finds that the provisions of the
town plan outlined above and testimony indicate
an intention on the part of the town and the
town plan to preserve and protect the West
Village area from other than "Appropriate village
uses." The Commission finds that excavation,
crushing and screening of gravel over a period
of 16 years is not an appropriate village use,
therefore, this project is not in conformance
with the town plan.

The Commission further concluded that, because the regional plan
relies, in part, upon conformance with local plan provisions
which are more restrictive than those found in the regional
plan, and because the Commission found the project inconsistent
with the local plan, the project was deemed not in conformance
with the regional plan.

The Appellants argue that the Commission erred in reaching
these conclusions.

II.

1.

2.

FINDINGS OF FACT

The Applicants proposed to establish a gravel extraction
operation on a 14 acre portion of a larger 60.2 acre tract
located adjacent to, and easterly of Vermont Route 30 in
West Townshend, Vermont. The Applicants plan to extract
160,000 cubic yards of gravel from the site.

What is commonly referred to as the General Fletcher
Homestead (the Musbek residence), consisting of a house,
barn, out-buildings and orchard is located in the west-
central portion of the site. What is referred to as the
General Fletcher Gravesite is located approximately 200'
north of the homestead. The 14 acre project site is
located in the north west corner of the 60 acre tract,
approximately 250' north of the homestead.



I

.

f

f

Findings of Fat Conclusions of
Law, and Order -- #2W0600-EB
George and Barbara Musbek
Page 3

3.

4.

5.

6.

7.

The gravesite is believed to contain the remains of members
of the Fletcher family and may have served as a community
cemetery for Townshend prior to 1799. Commission Ex.
34./l/  The cemetery is considered an important historic
site by the State Division for Historic Preservation, the
Townshend Planning Commission, the West Townshend Histori-
cal Society and the Windham County Regional Planning
Commission. The access road to be constructed to the
project site would run within 25' of the cemetery and
excavation would surround the gravesite (although a 20 foot
buffer would be maintained).

The project.site lies within the "Village District" as
designated by the Townshend Town Plan (September, 1982).
The excavation area lies approximately 1,000' south of the
West Townshend "Village Historic District." The site lies
approximately* 1800' from the center of West Townshend
Village. The lands of Jocelyn Brody lie closest to the
excavation area, falling within 50' at the closest point.

As presented to the Commission, Applicants proposed to
extract 160,000 cubic yards of sand and gravel from the
site over a 15 year period and in five phases. The
Applicants also proposed to use gravel crushing and screen-
ing equipment at the site. However, at the outset of the
Board hearing, the Applicants revised their proposal: the
160,000 cubic yards will be removed over a five-year period
and no gravel crushing or screening equipment will be used
at the site.

Extraction of 160,000 cubic yards of material in 5 years in
lieu of the 15 year period proposed to the Commission is
likely to result in the intensification of project impacts.
While the community's exposure to operational by-products
such as noise, dust, truck traffic and scenic impact would
be of far shorter duration, the; intensity of those impacts
will be higher than would occur over a 15 year period.
However, the Applicant presented no evidence with regard to
what impact, if any, the change in project duration would
have on, inter alia, Criteria 1 (air), 4 (erosion), 5
(traffic safety and congestion), 8 (aesthetics and scenic
and natural beauty), 9(E)(i) (impact of extraction projects
on the environment or surrounding land uses) and 9(K)
(impact on public investments).

Thehigh point of the excavation site lies at elevation
205' and the property slopes both eastward and southward
from that point. The slope to the south is gradual:

/l/The'parties stipulated to the admission of Commission
Exhibits 2, 18, 19, 30, 31, 32, 33, and 34 as exhibits in the
Board proceedings.
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8.

9.

10.

11.

12.

elevation drops approximately 50' over the 700' between the
high point and the homestead. The site drops more abruptly
toward Route 30, with the elevation dropping 70' over a
distance of 350'. Most of the excavation site is open
meadow land, with a buffer located along the northern and
eastern boundaries.

Phase I of the project would involve the installation of a
700' long access road from Route 30, ending with an approach
to the south end of the excavation area. After the instal-
lation of a sedimentation basin and other erosion control
devices, excavation would proceed from south to north
during Phase I until a base elevation of 170' is estab-
lished in the center of the excavation area (which has a
current peak elevation of 205'). This phase will involve
the removal of a portion of the northerly tree buffer to
within 50' of the Brody property line. Topsoil removed
during this phase will be stockpiled at the base of the
hill, approximately 100' easterly of Route 30.

Phase II calls for excavation of gravel in a westerly
direction from the center of the site, to a north-south
line lying 200' easterly of Route 30. Material would be
removed to a base elevation of 190'. Topsoil removed in
this Phase would be used to cover the northern most pit
face excavated during Phase I and the face would be seeded
and loamed.

During Phase III, the flat, central portion of the site
would be excavated to create a horseshoe-shaped face with a
base elevation of 160'. Topsoil would be returned to the
easterly* one-half of the excavated area and this area would
be loamed  and seeded during Phase III. Also during Phase
III, excavation would be conducted on all sides of the
cemetery, raising the gravesite five to ten feet above
surrounding ground level.

The easterly prong of the horseshoe would be removed during
Phase IV. The grade along the easterly one-half of the
site would be altered to establish a uniform slope from the
center of the site'to the easterly fringe of the excavated
area (which lies approximately 125' from Route 30). A new
area, southwest of the project center and approximately 90'
east of Route 30, would be excavated during this Phase to a
base elevation of 140' (from a current elevation of between
180' and 155'), creating an oblong depression 400' long.

Phase V would involve filling the oblong depression created
in Phase IV, removal of the access road, restoration of the
drainage ditch running parallel to Route 30 and Ioaming,
seeding and mulching remaining open areas.
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13.

14.

The Town Plan of Townshend, Vermont dated September, 1982
is a local plan duly adopted under Chapter 117 of Title 24.
With respect to historic sites, the Plan provides, inter
alia: I

a. The protection of "locations of special historical
significance" is an objective of the town plan.
Commission Exhibit #19, page 1.

t

b. One policy of the Town Plan with regard to "Utiliza-
tion of Natural Resources" provides as follows:

"Lands in Townshend having a resource
value of critical importance must be
protected. These lands include . . .
stone and sand deposits . . . [and]
locations of particular . . . historic

buildings and sites . These
iimiied purpose lands are idlniified  on
the maps attached to this plan. It is
the policy of the Town of Townshend to
restrict the use of such lands so that
the resource or condition is not threat-
ened and the public good upheld."
Commission Exhibit #19, page 2.

c. The Plan's description of "Map 3: Land Use Plan"
includes the following with regard to the West
Townshend Village area within which the project site
is located (see Commission Exhibit #30):

Defined as the existing villages and
including additional lands which appear
suitable for future village growth.
These additional lands are convenient to
the existing village, offer few or
slight limitations for development and
can be developed for appropriate village
uses without causing undue damage to
resource values or the character of the
historic village.

Commission Exhibit #19, page 11.

d. The Plan also establishes "historic design districts,"
including one in West Townshend Village. However, the
project site does not lie within the West Townshend
historic design district as depicted on the Land Use
Plan. See Commission Exhibit #30.

The "Summary Plan: Regional Land Use and Housing 1976/81"
prepared by the Windham Regional Planning and Development
Commission is the regional plan, duly adopted under Chapter
117 of Title 24, which applies to Townshend. In regard to
historic sites, the Regional Plan provides:
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15.

16.

a. Among the regional goals for historic resources are:

Foster greater awareness of the region's
historic resources; Preserve evidence of
the region's historic development;
Encourage . . . sensitive development
that preserves historic and architec-
tural character of town and village
centers.

Exhibit #2, page 43.

b. The Regional Plan's "Policies for
Historic Resources" include:

Adverse effects from development include
destruction or alteration; isolation
from or alteration of its surroundings;
and introduction of visual, audible or
atmospheric elements that are out of
character. It is the policy of the WRC
to discourage development which would
have an adverse effect on designated
historic resources. ;

Exhibit #2, pages 43-44.

Installation of the access road and performance of extrac-
tion and hauling activities will have multiple adverse
impacts upon the Fletcher Gravesite. Excavation will
encircle the site, creating an island 5 to 10 feet above
surrounding ground level; the access road will run within
25' of the cemetery, resulting in a constant flow of heavy
vehicles and equipment past the site throughout the pit's
operation; vibration, dust and noise will inevitably
disturb the site to some degree; and the landscape sur-
rounding the site will be irrevocably altered by recontour-
ing of the area throughout the extraction process.

The Fletcher Gravesite is not specifically identified on
the Town Plan's "Resource Areas and Sites" map. However,
the Plan's section entitled "Town Plan Maps and Explana-
tion" provides, in part:

Available information [on Town Plan
maps] is not detailed or accurate enough
to characterize every potential building
site. . . . The Planning Commission
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recognizes that these maps are subject
to inaccuracy and misleading interpreta-
tion when applied to small parcels of
land . . . . Use of these maps, whether
by the Planning Commission, other
authorities, or private individuals must
take into account their general level of
accuracy, and must allow for refinement
of data and interpretation based upon
more detailed studies of particular
sites in question.

Commission Exhibit #19, page 9.

We find that site-specific evaluation has been performed by
the State Division of Historic Preservation, the Planning
Commission, and the West Townshend Historical Society and
based upon these evaluations we find the Fletcher Gravesite
to be a "location of special historical significance"
within the meaning of the Town Plan.

17. The Town Plan makes several references to the compatibility
of new development with the existing surroundings:

a. Among the Plan's objectives are:

To maintain the town's characteristic pattern of
settlement typified by villages within a rural setting
surrounded by undeveloped areas.

To'p;ohibit incompatible and uncoordinated development
activity that will jeopardize public and private
investments.

Commission Exhibit #19, page 1.

b. Among the Plan's policies are the following:

The traditional Vermont Village, of which Townshend
and West Townshend are examples, is an important
social and economic asset to the town and should be
maintained.

iii industry and commerce must adequately control its
wastes and relate satisfactorily to existing land
uses.

ih;! lxtraction and processing of minerals or earth
resources should not have an adverse environmental
impact, result in inconvenience to neighboring property
owners nor represent a burden on municipal services or
facilities.
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18. With
with

Reiognizing  the value of scenic resources, it is the
policy of the Town of Townshend to develop land use
controls that will assure protection of river corri- .
dors, scenic highways and roads, scenic views and
other scenic resources that may require protection.

Commission Exhibit #19, pages 3, 5 and 6.

regard to the issue of new development's compatibility
existing uses, the Regional Plan states:

Sand and gravel deposits are important
resources which, although numerous in
the region, are becoming increasingly
rare in some towns. Development should
not prevent future extraction of valua-
ble earth resources. Extraction should
be planned to minimize negative impacts
and ensure site rehabilitation.

A &ic corridor is the area adjacent
to roads that traverse landscapes of
high quality or provide access to
significant scenic views. The width of
the corridor is determined by terrain
and vegetation patterns, although for
planning purposes 200' to 500' is often
used.

1. Scenic corridors should be
designated for the region and
protected from strip development
and other development of poor
visual quality. ’

. . . .

Exhibit #2, pages 37 and 45. The portion of Vermont
Route 30 on which the project is to be located,
running from the Townshend-Jamaica town line on the
west to the Townshend dam on the east, has been
designated a scenic corridor. Commission Exhibit #30.

19. The project would be located within the "Rural Growth Area"
as depicted on the Regional Plan's "Regional Settlement
Pattern" map. There are three categories of use identified
for the Rural Growth Area: "preferred uses," "generally
acceptable uses (where compatible with existing land use
patterns)" and "special consideration (impact on the area
should be carefully assessed)".

20. "Mineral and earth extraction" is a "generally acceptable
use" within the Rural Growth Area. However, an explanatory
footnote on the Regional Settlement Pattern map states:
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21.

22.

9

"Generally Acceptable Uses: case-by-
case conditional use review may be
necessary to determine whether a
specific proposed use is compatible with
surrounding land uses and the integrity
of the area. Non-residential or
recreational uses . . . may require
buffer strips and other measures to
minimize negative impacts on adjacent
lands.

Trucks, noise and dust will be regular by-products of the
gravel pit operation throughout its life. While portions
of the operation will be hidden from the view of the
travelling public on Route 30 during some portions of the
project, extraction activities and associated land distur-
bance will be regularly visible. During Phase I, excava-
tion of the road will be plainly visible and the stockpile
of topsoil will lie 100' from the travelled portion of the
highway. While the excavation activity of Phase II will
largely remain hidden by the brow of a hill in the central
portion of the site, Phase III will involve excavation of
the protective hillside and is likely to be visible from
Route 30. Phase IV excavation continues down the hillside
moving progressively closer to Route 30. Finally, during
Phase V, final grading will occur within 50 to 100' of
Route 30 along a 500' section of the Applicant's lands.
Exhibit #l.

Existing land uses surrounding the project site consist
primarily of residences and miscellaneous commercial
operations, including a country store, an inn and a retail
shop to the north and a restaurant to the south. These
uses and structures are generally consistent with the
preservation of the historic integrity of West Townshend
Village. Commission Exhibit #32.

III. CONCLUSIONS OF LAW

10 V.S.A. S 6086(a) requires that we find, before granting
a permit, that a development "is in conformance with any duly
adopted local or regional plan . . . .‘I 24 V.S.A. S 4348(h)
provides:

In,all  regulatory proceedings,
including but not limited to proceedings_ -_
under 10 V.S.A. chapter 151 and 30
V.S.A. S 248, in which the provisions of
a regional plan or a municipal plan are
relevant to the determination of any
issue in those proceedings:
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(1) the provisions of the regional
plan shall be given effect to the extent
that they are not in conflict with the
provisions of a duly adopted municipal
plan applicable to the area in question;
andt

(2) to the extent that such a
conflict exists, the regional plan may
be given effect if it is demonstrated
that the project under consideration in
the proceedings would have a substantial
regional impact.

Based upon a review of the applicable town and regional
plans with specific reference to the Applicant's proposal, we
find that the two plans do not conflict in their treatment of
gravel extraction operations. Therefore, we are required by
S 4348(h) to apply the terms of both plans to the Musbek pro-
posal.

We have found that the project will have a direct and
regular influence on an historically significant site, the
General Fletcher Cemetery. In addition to its significance as
the family burial ground, the cemetery may have served as a
community burial ground during West Townshend Village's early
history. Excavation would occur in a manner that, while preserv-
ing a 20' buffer, would encircle the gravesite and would (until
final grading is completed) elevate the cemetery in an island-
like fashion 5' to 10' above surrounding grade. Because the pit
access road travels within 25' of the cemetery, the intrusion of
dust, noise an.d vibration is likely to be continuous during the
operation of the pit. Finally, the historical topography of the
surrounding hillside would be fundamentally altered through the
re-contouring proposed by the Applicant.

Such activities would be inconsistent with the Town Plan's
objectives of preserving areas of special historic significance
and avoiding threats to lands "having a resource value of
critical importance." Commission Exhibit #19, page 2. The
proposal is also inconsistent with the Regional Plan goal of
preserving "evidence of the region's historic development" and
the project embodies most, if not all, of the potential adverse
impacts listed in the Regional Plan's statement of "Policies for
Historic Resources." See Finding #14, above. We conclude that
the project is not in conformance with the two plans in regard
to impact on historic resources.

We further conclude that the project does not conform with
provisions of the Town and Regional plans with regard to compati-
bility with surrounding land uses, for several reasons. First,
the project is located, in part, within the Route 30 scenic



. .
. .

P

f-

I

!

i

I

Findings of Fat!: Conclusions of
Law, and Order - #2W0600-EB
George and Barbara Musbek
Page 11

corridor. Excavation activity and its by-products (noise, dust,
truck traffic) will have a relatively continuous impact ,on the
corridor.throughout the life of the project.. As the major
conduit for visitors to and from West Townshend Village,,:the
preservation of the Route 30 corridor relatively free of,visual
scars is an important town and regional goal with which the
project conflicts.

Second, the gravel pit is "incompatible!' with surrounding
land uses in the West Townshend Village Area; Both the Town and
Regional plan are careful to articulate the fundamental impor-
tance of rural villages. West Townshend Village with its
scattering of historically significant buildings, traditional 1
cluster of residences, inn, country store and church at a turn'
in the West River, typifies the community setting which the two
plans strive to protect. While the pit would not be located in
the village center, it would lie within the confines of the West
Townshend Village District as identified in the Town Plan. The
unavoidable, negative attributes of a gravel extraction opera-
tion would be regularly experienced by those visiting and living
in the West Townshend Village area.

The project would be incompatible with several Town Plan
provisions:

1)

2.1

3)

Development of the pit would introduce a use signifi-
cantly different in kind from any now existing and
would have the potential to damage the character of
the historic West Townshend Village. Commission
Exhibit #19, page 11.

Gravel extraction would be development incompatible
with existing land uses in the area surrounding the
project site and, therefore, would not relate satis-
factorily to existing land uses. Commission Exhibit
#19, pages 1 and 3.

Because extraction is to extend to within 50' of the
Brody premises and would be audible from other sur-
rounding properties as well, the project could result
in "inconvenience to neighboring property owners."
Commission Exhibit #19, page 6.

The project would not conform to provisions of the Regional
Plan with regard to compatible land uses. While gravel extrac-
tion is "generally acceptable" within the Rural Growth Area, the
Regional Plan requires a case-specific appraisal of a project's
compatibility with "surrounding land uses and the integrity of
the area." In view of the Regional Plan's focus on the preser-
vation of village centers and the likely impact of the proposed
project on residents' and visitors' enjoyment of West Townshend,
we conclude that the project is not in conformance with the
Regional Plan.
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While a thorough, independent review of the town and
regional plans leads us to the conclusions stated above, we note
that we found the testimony offered by the Townshend Planning
Commission and Windham Regional Planning Commission representa-
tives to be quite persuasive. Those who participated in the
preparation of the plans , who work with the documents on a
regular basis and who are able to articulate the meaning of the
language contained in the plans are, aside from the documents
themselves, the best source of interpretive guidance. This case
is a good example of the positive contributions which can be
made by town and regional planning commissions to a thorough
analysis of Criterion 10 issues./2/

Finally, we found that the applicant orally amended his
application at the commencement of the Board's proceedings:
plans for crushing and screening of gravel were withdrawn and
the Applicant proposed to extract 160,000 cubic yards over a
five-year period, not the 15 year period presented to the
Commission. However, the Applicant presented no evidence with
regard to the impact of the durational change on the intensity
of impacts cognizable under 10 V.S.A. S 6086(a). For example,
the Commission found with regard to Criterion 5 (an issue not
appealed by the Applicant) that the project would generate an
average of 40 vehicle trips per day and that peak hour traffic
would be eight vehicles per hour. These estimates were not
adjusted by the Applicant before the Board to reflect any
increase in traffic associated with extracting the same volume
of material in one-third the time. There is no evidentiary
basis for this Board to make conclusions with regard to changes
in traffic and other impacts which logic dictates must accompany
the change proposed by the Applicant.

As we stated in Re: Imported Cars of Rutland, #lR0156-2-EB
issued October 12, 1982:

in the Act 250 process the applicant has the
bu;dLn of producing evidence on all ten criteria.
It is the applicant who must produce evidence to

/2/During oral argument, counsel for the Applicant relied
upon Kalakowski v. John A. Russell Corporation, 137 Vt. 219 :

(1979)  I for the proposition that town plans are merely advisory
and cannot be relied upon in making case-specific regulatory
decisions. i While this conclusion may be an accurate characteriza-
tion of the status of plans in the context of regulatory decisions
under Chapter 117 of Title 24, the case is inapplicable to Act 250
preeeed&ngs, We are e&ear&y  d$reeted by 18 v16.A. 4 6886(a) (10)
not to issue a land use permit unless an affirmative finding is
made with regard to conformance with any duly adopted local plan.
See also 24 V.S.A. 6 4348(h).
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support the application and thus provide the
district commission or Board with sufficient
evidence to make affirmative findings as required
by 10 V.S.A. 5 6086(a). As the court explained
in State v. Robinson [351 N.E. 2d 88 (1976)],  a
party with the burden of producing evidence can
lose if sufficient evidence is not provided.

Because the Applicant has the burden of providing us with
sufficient evidence upon which to base the affirmative findings
required by 5 6086(a) and because no such evidence was provided
concerning the altered project time-frame, we cannot issue a
land use permit for the extraction proposal./3/

Based upon the above findings of fact and conclusions of
law, we conclude that the proposed gravel extraction project

!described in Land Use Permit Application #2WO600  (and as modi-
fied before the Board) will be detrimental to the public health,
safety and general welfare with respect to Criterion 10 of 10
V.S.A. $ 6086(a). We, therefore, deny the Application under the
authority of 10 V.S.A. 5 6086.

/3/ In view of this conclusion, had we found the revised
project to have passed muster under Criterion 10, the
application would have to be remanded to the Commission to
evaluate any changes in impacts arising from compressing a 15
year extraction project into a 5 year operation.,
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IV. ORDER

Land Use Permit Application #2W0600-EB is hereby denied.

Dated at Montpelier, Vermont this13th day of January, 1986.

Ferdinand Bongartz
Jan S. Eastman
Samuel Lloyd III
Roger N. Miller


