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VERMONT ENVIRONMENTAL BOARD
10 V.S.A. 80 6001-6092

Re: Winhall/Stratton  Fire District #I
and

The Stratton Corporation
Land Use Permit Application #2WO5  19-6A-EB

MEMORANDUM OF DECISION

This matter comes before the Vermont Environmental Board (“Board”) on Stratton
i / Area Citizens Committee’s (“SACC”) appeal of the District #2 Environmental
j Commission’s (“Commission”) issuance of land use permit amendment #2WO5 19-6A
j / (“Permit”) for the expansion of a sewage treatment plant without convening a hearing as
i j requested by SACC. For the reasons stated below, the Board vacates the Permit and

remands  this matter back to the Commission for a hearing on the substantive issues raised
3y SACC concerning the Permit application.
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L PROCEDURAL SUMMARY

On March 16, 1998, the Winhall/Stratton  Fire District #l and the Stratton
Corporation (collectively “Permittees”) filed Application #2WO91  l-2 with the
Commission for authorization to abandon existing sewage tanks and to build and operate a
Sequential Batch Reactor which-will allow for a total sewage treatment capacity of
830,000 gallons/day (the “Project”). Permittees filed Application #2WO91 l-2 seeking an
amendment to Land Use Permit #2WO911,  issued August 9,1993,  which permitted
aspects of the Sun Bowl Project and some upgrades to the sewage treatment plant. The
Commission treated Application #2 WO9 1 l-2 as a “minor” application pursuant to
Environmental Board Rule (“EBR”) 5 1 and distributed a proposed permit. A per-r-nit  was
not issued because the required Indirect Discharge Permit was not obtained.

Permittees withdrew Application #2WO91  l-2, and on September 4, 1998 filed
Application #2WO5  19-6A  for the Project as an amendment to earlier permits for the
sewage treatment plant. The Commission again chose to treat Application #2WO5 19-6A
as a “minor” application.

On September 25, 1998, SACC filed a request for party status, which the
Commission granted as to 10 V.S.A. $6086(a)(l)(A) (headwaters), (l)(B) (waste
disposal), (l)(E) (streams), (2) (water supply), and (4) (erosion control) (“Criteria 1 (A),
l(B), l(E), 2, and 4”). In addition to party status, SACC also requested a hearing and
indicated its opposition to the issuance of a permit for the Project prior to issuance of
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findings of fact and conclusions of law on the Stratton Master Plan Application #2WO5 19-
10 (“Master Plan”), which is presently under review by the Commission.

On February 1, 1999, the Commission issued the Permit authorizing the Project.
Also on February 1, 1999, the Commission granted party status to SACC per its

/ : September request but denied SACC’s request for a hearing because the Commission
/ ; believed that the issues raised by SACC with regard to the Project had been addressed
j within the context of the hearings on the concurrent Master Plan.
/ /; i

/ On March 1, 1999, SACC moved to alter the Commission’s February 1, 1999
j decision. SACC argued that the Commission had not issued findings of fact and

:onclusions  of law as required by Act 250 and the Administrative Procedures Act, and that
the decision was inconsistent with relevant Board precedent. On April 9, 1999, the
Commission denied the motion to alter.

On May 10, 1999, SACC appealed to the Board.

On June 23, 1999, Board Chair Marcy Harding convened a prehearing conference
and issued a Prehearing Conference Report and Order (“Prehearing Order”). The
Prehearing Order identified six issues; the Permittees and SACC agreed that SACC’s
claim that the Commission should have held a hearing would be treated preliminarily
(“Preliminary Issue”).

On July 1, 1999, SACC filed objections to the Prehearing Order. Also in July
1999, the Permittees and SACC filed stipulated facts, memoranda and responsive
memoranda regarding the pending Preliminary Issue and other matters.

On August 18, 1999, the Board deliberated concerning the Preliminary Issue.

II. ISSUE

The Preliminary Issue is defined as whether a hearing was required before the
Commission to consider whether the Project complies with the applicable Act 250 criteria.
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III. FINDINGS OF FACT

The Permittees and SACC have tiled certain stipulated facts, and the Board finds
that:

1. Permittees submitted Application #2WO5  19-6A  to abandon existing
sewage tanks and to build and operate a Sequential Batch Reactor that will allow for a _

total sewage treatment capacity of 830,000 gallons per day (previously defined as the
“Project”).

2. The Project will increase the treatment capacity from 480,000 gallons per
day (“gpd”) to 830,000 gpd.

: i
I

3. The Commission treated the application as a minor application under EBR
34(C) and 51.

4. On September 25, 1998, SACC requested a hearing and party status on
Criteria 1A (headwaters), 1B (waste disposal), 1E (streams), 2 (water supply) and 4
(erosion control).

5. On February 1, 1999, the Commission issued the Permit authorizing the
Project without convening a hearing.

6. Also on February 1,1999, the Commission issued a Memorandum of
Decision granting SACC’s request for party status but denying its request for hearing.

7. On April 9, 1999, the Commission issued a decision on SACC’s Motion to
Alter,

IV. CONCLUSIONS OF LAW

The Commission is authorized, pursuant to EBR 34(C), to determine that an
amendment constitutes only a material change, and therefore, may be processed as a
“minor” amendment under EBR 5 1. SACC does not challenge this determination. SACC
does, however, challenge the Commission’s decision not to hold a hearing under EBR 5 1.

EBR 5 1 (D) provides the standard for the Commission’s determination of whether
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to hold a hearing:

Upon receipt of a request for a hearing, the district commission shall
determine whether or not substantive issues have been raised under the criteria and
shall convene a hearing if it determines that substantive issues have been raised.

In its initial decision denying SACC’s request for a hearing, the Commission
wrote:

SACC, in addition to seeking party status, requested the District
Environmental Commission hold a hearing and indicated its opposition to the
issuance of a permit for the treatment plant improvements prior to issuance of
Findings of Fact and Conclusions of Law, on the Master Plan Application
#2WO5 19-l  0 which is currently under review. SACC also argues that approval of
capacity of wastewater treatment without a comprehensive review prejudices the
outcome of the Master Plan review and until there is an inventory and plan for
remediation of the waters of the North Branch, it is unknown if there is capacity for
development of a scale requiring 830,000 gpd of sewage treatment. SACC also
poses questions concerning the availability of water for domestic consumption,
potential locations for additional spray field capacity, replacement of the 1984
spray field and its life expectancy and finally issues with respect to storage
requirements and compliance with the Indirect Discharge Rules. SACC has
presented substantial evidence on these issues through the testimony of its expert
witnesses in the course of the master plan hearings.
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Despite this apparent acknowledgment that SACC had requested a hearing and had

raised substantive issues1 - thereby satisfying the two requirements of EBR 5 1 (D) - the
Commission did not then follow the directive of that Rule and convene a hearing. Rather,
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the Commission wrote:

We have determined that there is not a need for a hearing on the issues
raised by SACC as these issues have been thoroughly addressed in the master plan.
If we were not conducting a concurrent review of the master plan, we would agree

1 The Board agrees with SACC’s reasoning that the Commission’s grant of EBR
14(B){  1) and (2) party status to SACC on Criteria IA (headwaters), IB (waste disposal), IE
(streams), 2 (water supply) and 4 (erosion control) is tantamount to a finding that SACC has
raised substantive issues in this case.
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that further inquiry into the issues surrounding the development which would
affect this capacity would be essential.

Memorandum  of Decision, February I, 1999.

Likewise, in its April 9, 1999 decision denying SACC’s  Motion to Alter, the
Commission wrote:

[A]pplicant  here has voluntarily submitted a master plan application which has
comprehensively addressed projects which would utilize the sewage treatment
plant. If the master plan, which addressed the proposed ‘uses’ for which the
project (the sewage treatment plant improvements) is intended had not been
submitted and already received extensive review by this District
Environmental Commission, we would agree with SACC’s argument that a
piece of infrastructure ‘standing alone’ does not present a complete
application.

Decision on Motion to Alter, April 9, 1999.

The Board concludes that the Commission erred in not convening a hearing. First,
1 SACC met the standards of EBR 5 1 (D) by raising substantive issues. Once those issues
; were raised, EBR 5 1 limits the Commission’s discretion. The fact that the issues might be
/ heard within the context of the Master Plan proceedings does not provide grounds for
/ declining to convene a hearing. Rather, if substantive issues are raised, as they are in this
1 case, the Commission is required to convene a hearing.

Furthermore, while the Board can understand that the Commission would prefer
not to hold duplicative hearings,2 it is difficult to conclude that the Commission has
“addressed” the issues raised by SACC in the Master Plan proceedings, as no findings of
fact or conclusions of law have been issued in those proceedings. The substantive issues
raised by SACC may have been heard by the Commission, but they have not been decided,
and until they have been decided, they have not been addressed.

Finally, it is not clear that all of the issues raised by SACC were reached in the
course of the Master Plan proceeding. A master plan proceeding is not a substitute for
review of specific projects that are included in the master plan. Without a hearing, SACC

2 The Commission is free to combine its hearing in this matter with its hearings on the
Master Plan.
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will be deprived of its right to challenge the particulars of the Project by presenting
evidence and cross-examining witnesses concerning the Project’s compliance with the

criteria for which SACC was granted party status.

Because of the conclusion the Board reaches today, it does not specifically address
the issues raised in SACC’s objection to the Prehearing Order. The Board notes, however,
that the final objection raised therein has been addressed in the Board’s procedural

I / summary above.
/
I v. ORDER

1. Land Use Permit #2 W05 19-6A, issued by the District #2 Environmental
/ ~ Commission on February 1, 1999, is vacated.

!2. This matter is remanded to the District #2 Environmental Commission for a
hearing on the substantive issues raised by SACC in Land Use Permit Application
#2 W05 19-6A.

Dated at Montpelier, Vermont this 3 1 st day of August, 1999.

Marcy H&g, Chair
John Drake
George Holland
Samuel Lloyd
W. William Martinez
Rebecca M. Nawrath
Alice Olenick
Robert H. Opel
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