
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. IQ 6001-6092

RE: Stratton Corporation
Master Plan Application #2W0519-IO-EB

CHAIR’S ORDER DENYING MOTION FOR PRELIMINARY STAY

This matter comes before the Environmental Board (“Board”) on a Motion
for a Preliminary Stay tiled pursuant to Environmental Board Rule (“EBR”) 42 by
the Vermont Natural Resources Council (“VNRC”).

I. PROCEDURAL SUMMARY

On February 11, 1997, The Stratton Corporation filed Land Use Permit
Application #2WO519-10  (Revised) with the District # 2 Environmental
Commission (“Commission”) seeking authorization for a project described as a
Master Plan for the Stratton Resort.

On March 28, 2000, the Commission issued Findings of Fact,
Conclusions of Law, and Order (“Decision”) for the Master Plan. A Memorandum
of Decision on Motions to Alter (“Revised Decision”) was also issued on March
28, 2000.

On April 17,2000, the Commission issued Land use Permit #2WO519-17
(“Dash 17 Permit”) for the Valley View project which is a component of the
Master Plan for Stratton Resort. The Dash 17 Permit authorizes the construction
of 40 duplex residential buildings, a pool/cabana building, and a new stormwater
management system for an existing parking lot.

On April 27,2000, the VNRC filed an appeal with the Board from the
Revised Decision alleging that the Commission erred in its conclusions
concerning 10 V.S.A.§  6086(a) (I), (l)(A), (l)(B), (l)(E), (5) (8)(A), (9)(A).
(9)(H), (9)(K), (9)(L) and by denying VNRC party status on Criteria 5 and 9(K).
The appeal was filed pursuant to 10 V.S.A.§  6089(a) and EBR 6 and 40.

On May 2,2000, the Stratton Area Citizens Committee moved to alter the
Commission’s Dash 17 Permit decision. That Motion to Alter is still pending.

On May 25, 2000, VNRC filed a Motion for a Partial Stay of the Dash 17
Permit.

On June 1, 2000, Stratton filed a Response in Opposition to VNRC’s
Motion for a Partial Stay of the Dash 17 Permit.
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No appeal of the Dash 17 Permit has been filed with the Board

The Chair has deliberated on VNRC’s Motion for a Preliminary Stay. For
the reasons below, the Chair denies the Stay.

II. DISCUSSION

EBR 42 states the circumstances under which a stay may be requested:

No decision of the board or district commission is automatically
stayed by the filing of an appeal. Any party aggrieved by a final order of the
board or district commission may request a stay by written motion filed with the
board identifying the order or portion thereof for which a stay is sought and
stating in detail the grounds for the request.

There are four prerequisite components to filing a request for a stay
pursuant to EBR 42: 1) an appeal must be filed; 2) by any party; 3) who is
aggrieved; 4) by a final order of the board or district commission. VNRC does not
meet any of the prerequisites to file a request for a stay.

VNRC has appealed the Commission’s Revised Decision to the Board
concerning the Stratton Master Plan Application. The Prehearing Conference
has yet to be held and as a result there have been no determinations made
concerning party status concerning the Master Plan Application.

However, VNRC’s request for a Stay concerns the Commission’s Dash 17
Permit decision where VNRC does not have, and never requested party status.
VNRC’s only connection to the Dash 17 Permit decision is that it authorizes
construction of the Valley View project which is a component of the Master Plan
Application. In addition, a motion to alter is currently pending before the
Commission and not surprisingly, there has been no appeal of the Dash 17
Permit filed with the Board.

The Board was faced with a similar situation concerning a request for a
stay under EBR 42 in Barre Granite Qua ‘es.  I 1 C and William and Margaret
Dy& #7C1079-EB,  Chairs Order Denyi;: Motion for a Preliminary Stay (August

” 5, 1999).  In Barre Granite, a citizens group which had been granted party status
~i before the Commission sought a stay from the Board of the Commission’s
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decision to issue a permit. The citizens group had a motion to alter pending
before the Commission and no appeal had been filed with the Board.

The Chair of the Board denied the stay because there was no “appeal
which transfers jurisdiction from the Commission to the Board.” jd. In addition,
the Chair held that “a party who has not tiled an appeal with the Board... was not
‘aggrieved’ and thus did not have standing to request a stay.” Id. Finally, since
there was a motion to alter pending, there was no final order from the
Commission making a final disposition of the subject matter. As a result, the
Chair did not have jurisdiction to hear the request for a stay. u.

The instant case presents exactly the same issues. There has been no
appeal and VNRC is not aggrieved by a final order. Even more fundamental and
striking than the Barre Granite situation, VNRC does not even have party status
in the matter for which they requested a stay. For all of the above reasons, (any
one of which is sufficient to deny the stay) VNRC’s request for a stay of the Dash
17 Permit decision is denied.

III. ORDER

VNRC’s Motion for a Preliminary Stay is denied

Dated at Montpelier, Vermont this 6th day of June 2000.
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