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Disposal Specialists, Inc. by Memorandum of
Douglas Richards, P.C. Decision,
P.O. Box 200 #2W0161-l-EB
Springfield, Vermont 05156-0200 (Interlocutory Appeal)

This decision pertains to a motion for interlocutory appeal
Eiled by the Applicant in the above matter. For the reasons-
given below, the motion is denied.

On June 14, 1989, the Applicant filed a motion to extend
:ime for obtaining a permit or, alternatively, motion for
interlocutory appeal. On June 30, 1989, the Environmental Board
issued a memorandum of decision extending the time to obtain a
permit to October 1, 1989. The background of the case as
lutzlined  in that memorandum is incorporated by reference.

On June 23, 1989, the District #2 Environmental Commission
issued a recess memorandum on the Applicant's application to
operate a landfill in Rockingham, Vermont. This memorandum
requested  the Applicant to provide copies of a number of items,
including but not limited to the closure plan for the landfill
nnd the results of various testing and monitoring activities.
rlany of these items are being prepared and reviewed pursuant to
Dther permitting processes administered by the Agency of
latural Resources. The memorandum also instructed the Applicant
:o amend the application to include parcels of land on which
nonitoring wells have been installed.

On July 14, 1989, the Applicant filed a memorandum in
support of its motion for interlocutory appeal. In the
nemorandum, the Applicant argues that the District Commission's
requests  are improper and beyond the scope of its authority, and
:hat the question raised by the motion meets the standards of
3oard Rule 43, which governs interlocutory appeals.

The Board deliberated on the motion for interlocutory appeal
>n August 2, 1989 in Middlebury, Vermont.

The question presented is whether the District Commission's
requests  are improper and beyond the scope of its authority. The
3oard concludes that the question does not meet the standards of
gule 43 which provides:

Upon motion of any party, the board may permit an appeal
be taken from any interlocutory (preliminary) order or
ruling of a district commission if the order or ruling
involves a controlling question of law as to which there
substantial ground for difference of opinion and an
immediate appeal may materially advance the application
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process. . . . The appeal shall be limited to questions of
law.

The question presented is not a question of law. To decide
whether the District Commission's decision is proper, the Board
would have to engage in the factual determination of whether the
items requested are relevant to the District Commission's review
of the application.

Further, even if the Board determined the requested items
relevant, the Board still would not find that there is
substantial ground for difference of opinion as to whether the
District Commision has authority to make its requests.
In evaluating the existence of such a "substantial ground,11
the Board determines whether I1a reasonable
'vote for reversal of the challenged order."

appellate judge could
Re: Maple Tree Place

~Associates, #4C0775-EB, Memorandum of Decision at 15 (December
22, 1988),
307 (1982).

citing In re Pyramid Co. of Burlington, 141 Vt. 294,

A reasonable appellate judge would not vote in favor of a
ruling that the District Commission's requests are beyond its
authority. The Applicant's primary argument in this regard is
that the District Commission is somehow invading the jurisdiction
of the Agency of Natural Resources. The Supreme Court has
clearly stated:

Act 250 sets up concurrent jurisdiction between the various
state environmental agencies and the Environmental Board.
See 10 V.S.A. sec. 6082. However, the legislative scheme
indicates that the legislature intended to confer upon the
Board powers of a supervisory body in environmental matters.
For example, although 10 V.S.A. sec. 6082 provides that the
permit required under Act 250 does not replace permit
requirements from other state agencies, 10 V.S.A. sec.
6086(d) provides that the Environmental Board is not bound
by the approval or permits granted by the other agencies.
Permits and Certificates of Compliance from other agencies
create a presumption that the project satisfies the relevant
10 V.S.A. sec. 6086(a)(l) criteria; however, the Board must
conduct an independent review of the proposed development
and may deny the Act 250 permit if it finds that the
Certificate of Compliance or other required permits were
improvidently granted.

1
I In re Hawk Mountain Carp 149 Vt. 179, 185 (1988). Given that
/ the Board and district &missions have concurrent jurisdiction
i with the Agency of Natural Resources, the argument that the
I District Commission is invading the Agency's jurisdiction is
j without merit.
I

On the basis of the foregoing, the Board declines to accept
interlocutory appeal in this matter.
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ORDER

The Applicant's motion for interlocutory appeal is denied.

Dated at Montpelier, Vermont this 21st day of August, 1989.
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