
 VERMONT ENVIRONMENTAL BOARD
10 V.S.A. §§ 6001-6092

RE: Green Mountain Railroad
Land Use Permit Application #2W0038-3B-EB
Docket # 797

MEMORANDUM OF DECISION

This proceeding concerns an appeal of Land Use Permit #2W0038-3B. 
This Memorandum of Decision addresses Green Mountain Railroad’s Motion for
Reconsideration.

I. PROCEDURAL SUMMARY

On October 14, 1999 Green Mountain Railroad (Applicant or Green
Mountain) filed Land Use Permit Amendment Application # 2W0038-3B
(Application) with the  District #2 Environmental Commission (Commission)
seeking authorization to modify the size, type and location of a previously
permitted salt and storage building located on 62+- acres off Steamtown Road in
the Town of Rockingham, Vermont (Project) pursuant to 10 V.S.A. §§ 6001 -
6092 (Act 250). 

At the February 29, 2000 hearing and in subsequent written filings, the
Applicant requested that the Commission find itself without jurisdiction to
adjudicate the Application. The Applicant contended that the project was not
subject to Act 250, Vermont’s land use regulations, as federal laws governing
railroads pre-empted the state requirements. 

On August 23, 2001, the Commission issued Land Use Permit #2W0038-
3B (Permit) and Findings of Fact, Conclusions of Law, and Order #2W0038-3B
(Decision) which in part denied the Applicant's request to withdraw the
Application.

On September 21, 2001, Green Mountain filed a Motion to Reconsider the
Commission’s Decision pursuant to Environmental Board Rule (EBR) 31(A). 
The Commission denied Green Mountain’s Motion to Reconsider on October 19,
2001. 

On November 7,  2001, the Applicant filed an appeal with the
Environmental Board (Board) from the Permit and Decision alleging that the
Commission erred in its conclusions with respect to Act 250 jurisdiction and the
Commission's refusal to allow the Applicant to withdraw its Application. 
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  A Project Review Sheet (PRS) is the equivalent of a jurisdictional opinion.

On December 13, 2001, Board Chair Marcy Harding convened a
prehearing conference.  The sole participant was the Applicant, represented by
Eric Poehlman, Esq.  During the prehearing conference, Applicant waived its
right to an evidentiary hearing.

On March 6, 2002, the Board heard oral argument.  The Board
deliberated on March 6 and 20, 2002 and issued its Findings of Fact,
Conclusions of Law and Order on March 22, 2002 (March 22 Decision).

On April 9, 2002, Green Mountain filed its Motion for Reconsideration
(Motion).

II. DISCUSSION

Green Mountain moves that the Board reconsider its March 22 Decision
finding that Act 250 jurisdiction exists over the Project.  Green Mountain argues
that the Board is without factual or legal basis to conclude that Act 250
jurisdiction applies to the Project.  The Board disagrees and concludes again
that the facts, as established primarily by the Commission’s file of which the
Board took official notice, and law support its conclusion that the Project is
subject to Act 250 jurisdiction.  

In its Motion, Green Mountain argues the following grounds for why it
believes that Act 250 jurisdiction does not apply to the Project:  

1. Green Mountain has maintained that federal law preempts Act 250
jurisdiction and that Green Mountain reserved its right to assert that Act
250 is without jurisdiction over the Project.

The Board acknowledges that Green Mountain has advanced this theory,
however, the Board’s March 22 Decision expressly concluded the following:

First, the Board addresses the federal preemption
argument.  The Board has no evidence of and is not aware
of any order holding that federal laws governing railroads
preempt Vermont State land use laws, including Act 250. 
Furthermore, on March 6, 2000, the District #2 Assistant
Coordinator issued a PRS1 concluding that the pending
Application was a material change to the previously
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  An appeal of a PRS could also be entitled a Petition for Declaratory Ruling and
the substance of either proceeding is the same.

permitted project, and therefore, the new activities were
subject to Act 250 jurisdiction pursuant to EBR 2(A)(5) and
2P.  The Board has no evidence that the March 6, 2000
PRS was ever challenged by an appeal of the PRS through
Act 250's declaratory ruling process.  Both the Act 250
statute and EBRs expressly provide a process for
challenging a PRS issued by coordinators.  See 10 V.S.A. §
6007(c) and EBR 3.  Absent a timely challenge of the PRS
through an appeal to the Board, that opinion becomes final
and binding.  Alpine Stone Corporation, ADA Chester
Corporation, and Ugo Quazzo, Land Use Permit Application
#2S1103-EB, Memorandum of Decision at 5 (Feb. 9, 2001)
(citing 10 V.S.A. §6007(c))(A properly-served, unappealed
jurisdictional opinion is a final determination.).

Deadlines established by statute for the filing of
appeals – in this case the filing of an appeal of the PRS2 -
are jurisdictional, and the Board has no discretion to waive
such deadlines.  See, Trask v. Department of Employment &
Training, 170 Vt. 589, 590 (2000); In re Stevens, 149 Vt.
199, 200-01 (1987); In re Guardianship of L.B., 147 Vt. 82
(1986); Allen v. Vermont Employment Security Board, 133
Vt. 166 (1975); see also Re: Central Vermont Public Service
Corporation and New England Telephone and Telegraph
d/b/a Bell Atlantic Telephone Company, #2W1074-EB,
Memorandum of Decision at 6 (June 29, 2000); Re: Marietta
Palmer, #4C0561-5 EB, Memorandum of Decision
(November 24, 1998); Re: Rock of Ages (Bethel White
Quarry), Declaratory Ruling #291, Memorandum of Decision
and Dismissal Order  at 5 (Mar. 28,  1994).

The Board concludes therefore that the March 6,
2000 PRS is final and binding on Green Mountain, and
accordingly, Green Mountain’s argument that it has a right to
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  If Green Mountain believed Act 250 jurisdiction did not apply, their proper
approach would have been to take an appeal of the PRS to the Board within 30
days of its issuance.

withdrawal of an application covering the activity at issue in
the PRS for lack of jurisdiction is without merit.3

The Board continues to believe that this conclusion of its March 22
Decision is correct.  

2. At no time did Green Mountain request a jurisdictional opinion.

Pursuant to EBR 3(C), district coordinators may issue jurisdictional
opinions sua sponte.  Accordingly, it is irrelevant whether or not Green Mountain
requested the March 6, 2000 PRS.

3. Green Mountain has refused to submit to Act 250 jurisdiction.

On October 14, 1999 Green Mountain filed the Application with the
Commission seeking authorization for the Project pursuant to Act 250.  In Green
Mountain’s Motion for Reconsideration it admits that it was not until February 18,
2000 that Green Mountain raised the jurisdictional preemption issue. 
Accordingly, Green Mountain did submit to Act 250 jurisdiction originally and
then subsequently changed its approach.  The Board therefore finds that this
argument does not justify revising the March 22 Decision.

4. The March 6, 2000 PRS may not have been properly served upon Green
Mountain’s counsel of record and is therefore not binding upon Green
Mountain.

As stated in the Board’s March 22 Decision, a properly-served,
unappealed jurisdictional opinion is a final determination.  See 10 V.S.A.
§6007(c).  In its Motion, Green Mountain argues that the March 6, 2000 PRS
may not have been properly served.  This is a new argument first advanced by
Green Mountain in its Motion and one that was not raised or argued within its
appeal to the Board.

Pursuant to EBR 31, a party may request that the Board reconsider its
decision.  EBR 31 expressly states, however, that “[n]ew arguments are not
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   Under 10 V.S.A. § 6001(3) railroads are treated slightly different from other
development as follows.  Where a project is undertaken by a railroad, the portion
of a railroad line or railroad right-of-way that will not be physically altered as part
of the project shall not be included in computing involved land.  Also, where a
project is for the construction of a rail line or rail siding to connect to a railroad’s
line or right-of-way, only the land used for the rail line or rail siding which is
physically altered is included in computing involved land.  Furthermore, under 10
V.S.A. §6081(i) the repair or replacement of railroad facilities used for
transportation purposes, as part of a railroad’s maintenance is not considered a
substantial change provided the replacement or repair does not result in
physical expansion of the railroad’s facilities.  The Project at issue in this
proceeding does not fall within these provisions. 

allowed” and “[n]ew evidence may not be submitted” as part of a request for
reconsideration.  See EBR 31(A)(1).  The Board’s record in this proceeding is
composed mostly of the Commission’s file of which the Board took official notice
pursuant to the Prehearing Conference Report and Order.  There is no evidence
in the Board’s record that the March 6, 2000 PRS was not properly served on
Green Mountain.  Furthermore, as Green Mountain failed to advance this
argument prior to its Motion, the argument is not properly before the Board. 
Accordingly, the Board finds that this argument does not justify revising its March
22 Decision.

5. Green Mountain has the right to argue the federal preemption claim in a
federal forum and should not be forced to litigate the issue in a state
forum.

As stated above, the Board has found in this matter that “[t]he Board has
no evidence of and is not aware of any order holding that federal laws governing
railroads preempt Vermont State land use laws, including Act 250.”  See, March
22 Decision at 5.   Accordingly, the Board believes that, in this case, Green
Mountain should be treated as all other commercial enterprises in the state, and
must therefore, comply with Act 250 requirements.4   Absent such an order,
Green Mountain was obligated to avail itself of the opportunity to challenge the
March 6, 2000 PRS and chose not to.  Accordingly, the conclusion that the
Project is subject to Act 250 jurisdiction is final and binding.

As the Board finds no merit to these arguments, the Board will not
reconsider its March 22 Decision.
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III.     ORDER

1. Green Mountain’s Motion for Reconsideration is DENIED.

2. Green Mountain may withdraw its Application as the Board ordered within
its March 22 Decision.

3. On or before April 25, 2002, Green Mountain shall file with the Board a
request that: 1) seeks withdrawal of its Application, or 2) advises the
Board that it no longer seeks withdrawal, but rather wishes to dismiss this
appeal.

Dated at Montpelier, Vermont this 18th day of April, 2002.

ENVIRONMENTAL BOARD

_/s/Marcy Harding______________
Marcy Harding, Chair 
John Drake
Samuel Lloyd**
Alice Olenick
Jean Richardson
Donald Sargent***
A. Gregory Rainville*

* Member Rainville was absent for the April 17, 2002 Board deliberations, but
has reviewed and concurs with the decision.

** Member Lloyd was absent for the April 17, 2002 Board deliberations, but has
reviewed this decision and joins member Sargent below in concurring in part and
dissenting in part.

***CONCUR IN PART AND DISSENT IN PART:

Members Lloyd and Sargent concur with this decision in that they believe
that the Project is subject to Act 250 jurisdiction.  Members Lloyd and Sargent
dissented from the Board’s March 22 Decision, however, stating: 

The Commission made the correct decision in
refusing to allow withdrawal of the Application, as Green
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Mountain had agreed to jurisdiction when it filed the
Application.  Thereafter, a PRS was issued concluding that
the amended salt storage shed project, which was already
built, was subject to jurisdiction.   Since Green Mountain
built something that differed from what they were permitted
to do, this withdrawal prejudices the values Act 250 is
designed to protect.

If Green Mountain believed Act 250 jurisdiction did
not apply, their proper approach would have been to take an
appeal of the PRS to the Board within 30 days of its
issuance.

The Permit and Decision should not be vacated.
 

Accordingly, Members Lloyd and Sargent continue to believe that the
Commission made the correct decision in refusing to allow withdrawal of the
Application and that the Permit and Decision should not be vacated.
   


