
1

District #8 Environmental Commission was assigned this application by the
Board Chair due to the en bloc recusal by the District #2 Environmental
Commission, precipitated by the participation in this case by District #2
Environmental Commission staff who live in Cavendish.

2The complete procedural history is included in the Findings of Fact, Conclusions  
            of Law, and Order issued on November 24, 2004.
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                   MEMORANDUM OF DECISION ON MOTIONS TO ALTER

RE: McLean Enterprises Corporation Land Use Permit #2S1147-1-EB

          This is an appeal of the District #8 Environmental Commission’s (Commission)1

grant of Land Use Permit  #2S1147-1 (Permit) to McLean Enterprises Corporation
(McLean) authorizing the operation of an open face rock quarry; the construction of an
access road to Route 131; the construction of a 2,280 square feet processing shop with
a 0.75 acre storage yard for up to 20 employees on a 325 acre parcel (Project). This
parcel is located between Route 131 and Tierney Road, west of Cavendish Village in
the Town of Cavendish, Vermont.

 
     I.     PROCEDURAL HISTORY

On February 19, 2003, the Commission issued the Permit and Findings of Fact,
Conclusions of Law and Order for the Project.2

On November 24, 2004, the Environmental Board issued Findings of Fact,
Conclusions of Law, and Order (Decision) denying the permit application.

On December 9, 2004, McLean filed a motion to alter and request to reopen the
hearing. 

On December 9, 2004, the Town of Cavendish Select Board and Planning
Commission filed a motion to alter. 

On December 27, 2004, the Town of Cavendish Select Board and Planning
Commission (Town of Cavendish) filed a response opposing McLean’s motion to alter
and reopen the hearing. William Hunter and the group of Appellants represented by
Tony Roisman joined in the filing.
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On December 27, 2004, John Mills filed a response objecting to McLean’s motion
to alter and reopen the hearing. 

On February 2, 2004, the Board deliberated on the above filings.

II. DISCUSSION

Environmental Board Rule (EBR) 31 sets forth two avenues for parties to modify
decisions. Pursuant to EBR 31(A)(1) a party may request that the Board alter a decision
based on the existing record. EBR 31(A)(1) reads as follows:

All requested alterations must be based on a proposed reconsideration of
the existing record.  New arguments are not allowed, with the exception of
arguments in response to permit conditions or allegedly improper use of
procedures, provided that the party seeking the alteration reasonably
could not have known of the conditions or procedures prior to decision. 
New evidence may not be submitted unless the board or district
commission, acting on a motion to alter, determines that it will accept new
evidence.

EBR 31(B) allows applicants the opportunity to cure any deficiencies that were
the basis of the permit denial and request a new hearing before the district commission.
EBR 31(B)(1) reads as follows:

The applicant for reconsideration shall certify by affidavit in the application
that notice and copies of the application have been forwarded to all parties
of record, and that the deficiencies in the application which were the basis
of the permit denial have been corrected.  The district commission shall
hold a new hearing upon 25 days notice to the parties.  The hearing shall
be held within 40 days of receipt of the request for reconsideration which
has been deemed complete. 

Thus, the essential difference between EBR 31(A) and EBR 31(B) is that motions
to alter under EBR 31(A) are heard before the Board based on the existing record. On
the other hand, if an applicant needs to submit additional evidence or modify the project
in order to cure any deficiencies, the applicant should file a motion for reconsideration
pursuant to EBR 31(B) and seek a hearing before the district commission. 

In the instant case, McLean has requested the Board to reopen the hearing in
order to both present additional evidence and modify the Project to cure deficiencies.
For example, McLean requests that the Board hear additional evidence on traffic, air
pollution, erosion, amongst others as well as consider an expedited construction
schedule. 
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The Board’s precedent is clear that a motion to alter is based on the existing
record. Mill Lane Development Corp. #2W0942-2-EB Memorandum of Decision at 8
(Jan 27, 2000); Charles and Barbara Bickford #5W1186-EB Memorandum of Decision
at 3 (Sep. 12, 1995). Therefore, McLean’s motion to alter is denied. 

The Town of Cavendish also raised several issues in a motion to alter. These
issues are based on the evidence in the record and are appropriate for a motion to alter.
The Board carefully considered the evidence in the record and with one exception
denies the motion to alter. 

The Town of Cavendish requested that the words “and areas of frequent use” be
inserted in line 13 of page 83 in the Decision after the word “residences.” Following
precedent, the Board set dBA Lmax standards at residences and outdoor areas of
frequent human use. In at least one instance, the Board referenced the standard for
residences without also including “outdoor areas of frequent human use.” The Board did
not intend for the dBA Lmax standard to apply to residences and not “outdoor areas of
frequent human use.” Therefore, the Board grants this part of the Town of Cavendish’s
motion to alter and clarifies its decision as noted above.

III. ORDER

1. McLean’s motion to alter and reopen the hearing is denied.

2. The Town of Cavendish’s motion to alter is denied except that all
references to dBA Lmax for residences also includes “outdoor areas of
frequent human use.” 

Dated at Montpelier, Vermont this 3rd day of March, 2005

ENVIRONMENTAL BOARD

 
/s/Patricia Moulton Powden
Patricia Moulton Powden, Chair 
Samuel Lloyd 
Patricia Nowak
Alice Olenick 
Richard C. Pembroke, Sr. 
Jean Richardson 
Christopher D. Roy 


