
 VERMONT ENVIRONMENTAL BOARD 
 10 V.S.A. ''6001-6092 
 
 
Re: Alpine Stone Corporation,    Land Use Permit 

ADA Chester Corporation,    Application #2S1103-EB 
and Ugo Quazzo 

 
 MEMORANDUM OF DECISION 
 

This is a decision on preliminary issues in this appeal by Alpine Stone 
Corporation, ADA Chester Corporation and Ugo Quazzo ("Permittees") from Land Use 
Permit #2S1103 ("Permit") and supporting Findings of Fact, Conclusions of Law, and 
Order ("Decision") issued by the District 2 Environmental Commission ("Commission"). 
 
I. Procedural History 
 

On August 15, 2000, the Commission issued the Permit and Decision to the 
Permittees.  The Permit authorizes the previously unpermitted extraction and removal of 
5,000 to 10,000 tons of mica schist, but specifically prohibits any additional extraction 
and/or removal of material.  The project is a stone quarry on 644 acres located on 
Route 35 in Chester, Vermont ("Project"). 
 

On September 14, 2000, Permittees filed this appeal with the Vermont 
Environmental Board ("Board") from the Permit and Decision, alleging that the 
Commission erred in its conclusions concerning the grant of party status to two 
individuals; the lands over which the Commission asserted jurisdiction and imposed 
restrictions relative to the Permit; whether certain individuals and entities are necessary 
co-applicants; and 10 V.S.A. ' 6086(a)(5), (8), (8)(A), (9)(E) and (10).  Permittees also 
seek review of the Commission=s determination concerning additional, future extraction. 
 

On October 23, 2000, Board Chair Marcy Harding convened a Prehearing 
Conference with the following participants: 
 

Permittees by C. Daniel Hershenson, Esq. 
Agency of Natural Resources ("ANR") by Elizabeth Lord 
Whitney and Joshua Ellsworth by Seth Bongartz, Esq. 

 
Mary Milanesi was not able to attend the Prehearing Conference but informed 

the Board by letter that she wished to remain as a party to this matter. 
 

On November 8, 2000, Chair Harding issued a Prehearing Conference Report 
and Order ("PHCRO").  The PHCRO gave Mary Milanesi until December 13, 2000 to file 
a petition for EBR 14(A) and/or 14(B) party status on Criterion 8.  No such petition was 
filed. 
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The PHCRO also identified several preliminary issues and required that briefs on 
those preliminary issues be filed by December 13, 2000.  The PHCRO set a deadline of 
December 27, 2000 for reply briefs on preliminary issues. 
 

On December 13, 2000, Permittees filed Memoranda on Preliminary Issues 
identified in Sections III(A)(1)-(3) and (6) of the PHCRO, as set forth below.  No reply 
brief was filed. 
 

On January 24, 2001, the Board deliberated on preliminary issues. 
  
II. Facts 
 

Based upon a review of the record,1 the Board finds the following facts: 
 
1. The original application was filed with the Commission by Alpine Stone 
Corporation on August 27, 1999, and the Notice of Hearing issued on September 1, 
1999, setting the hearing for October 1, 1999.  The original application listed Alpine 
Stone Corporation as the sole owner of involved lands. 
 
2. On September 15, 1999, District 2 Environmental Coordinator April Hensel 
("Coordinator") issued Jurisdictional Opinion ("JO") #2-121, ruling, in relevant part, that: 
 

it appears that the quarry seeking approval was started when the tract was 
part of the n/f ADA Chester Corp. tract, which is considerably larger than 
the 21.6 acre tract in the application.  Jurisdiction in Act 250 extends to the 
entire tract upon which improvements has [sic] or will occur.  Accordingly, 
the application is incomplete until you supply a list of adjoiners to the 
entire tract as it existed on the date the quarry operation commenced, and 
submit the co-applicancy signature of the landowner(s) involved. 

 
3. On the same date as JO #2-121 was issued, the Commission canceled the 
hearing by issuing a notice of hearing cancellation which stated, in relevant part that 
the: 
 

                                                 
1 
The Board has taken official notice of the Commission's file in this matter.  
(Prehearing Conference Report and Order, at 4 (Nov. 8, 2000).) 
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application has been found to be deficient, necessitating cancellation of 
the hearing.  Based upon an investigation by the Enforcement Division, 
the tract of land containing the quarry appears to be considerably larger 
than 21.6 acres.  Accordingly, the October 1st hearing is canceled, and 
notice will be re-issued after a complete list of adjoiners and co-applicants 
is submitted. 

 
4. On October 4, 1999, Alpine Stone Corporation requested a jurisdictional opinion 
as to what lands of ADA Chester Corporation were included in Act 250 jurisdiction. 
 
5. On November 23, 1999, the Coordinator issued JO #2-121.1, finding in relevant 
part that, "When the quarry operation commenced, the entire ADA Chester Corp. tract 
or tracts was the involved land."  The Coordinator concluded that: 
 

[b]ased upon the contiguousness of parcels owned or controlled by Ugo 
Quazzo, the involved lands subject to this application are all the lands 
owned or controlled by Ugo Quazzo which either touch the Alpine Stone 
Corp. lot or are separated only by [roads]. . . .  Accordingly, the application 
is incomplete until you supply a list of adjoiners to the entire tract or tracts 
as they existed on the date the quarry operation commenced, and submit 
the co-applicancy signature of Ugo Quazzo [or ADA Chester Corporation]. 

 
6. The Coordinator also required that the application be amended to include specific 
acreages and book and page references for the various tracts owned or controlled by 
Ugo Quazzo, as well as the co-applicancy signatures of involved landowners. 
 
7. Each JO was served on Alpine Stone Corporation, as applicant, and on "ADA 
Chester Corp., c/o Ugo Quazzo," as adjoining landowner, among others.   
 
8. Alpine Stone Corporation did not appeal either JO.   
 
9. On January 25, 2000, Alpine Stone Corporation filed an amended application 
with Ugo Quazzo and ADA Chester Corporation as co-applicants. 
 
III. Preliminary Issues 
 

The PHCRO identified the following as Preliminary Issues: 
 

1. Whether Jurisdictional Opinions #2-121 (issued September 15, 1999) and 
#2-121.1 (issued November 23, 1999), which were not appealed to the 
Environmental Board pursuant to 10 V.S.A. ' 6007(c), bar review, by 
virtue of finality doctrines, of Issues 2 and 3 below. 
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2. If the answer to Issue 1 is in the negative, whether 
 

a) the lands and property interests of ADA Chester Corporation 
and Ugo Quazzo are "involved lands," as that term is defined in 10 V.S.A. 
 ' 6001(3), and EBR 2(A) and (F); and 

 
b) if such lands are "involved lands," the Environmental Board 

has jurisdiction over such lands as part of the application submitted by 
Alpine Stone Corporation. 

 
3. If the answer to Issue 2(a) is in the positive, whether, pursuant to EBR 10, 
ADA Chester Corporation and Ugo Quazzo must be co-applicants to the Project. 

 
4. Whether Mary Milanesi should be granted party status on Criterion 8 as an 
adjoining property owner pursuant to 10 V.S.A. ' 6085(c)(1) and EBR 14(A)(5). 

 
5. Whether Mary Milanesi should be granted party status on Criterion 8 as a 
permitted party pursuant to EBR 14(B). 

 
6. Whether, based on the Findings of Fact made by the District 2 
Environmental Commission, the Permittees are entitled, as a matter of law, to a 
positive conclusion that the Project complies with Criterion 5, 10 V.S.A.               
' 6086(a)(5). 

 
Each group of issues will be addressed in turn. 
 
IV. Conclusions of Law 
 

A. Status of Co-Applicancy and Involved Lands Issues (Issues 1-3). 
 

In JOs #2-121 and 2-121.1, the Coordinator determined that the lands of Ugo 
Quazzo and ADA Chester Corporation were "involved lands," and that, therefore, the 
application originally filed by Alpine Stone Corporation was incomplete without the 
signatures of these other landowners as co-applicants.  Because Permittees did not 
appeal, the JOs are final. 
 

10 V.S.A. ' 6007(c) provides, in relevant part, that: 
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Failure to appeal within the prescribed period shall render the jurisdictional 
opinion the final determination with respect to jurisdiction under this 
chapter unless the opinion has not been properly served on parties that 
would be entitled to notice under section 6084 . . . . 

 
Id. 
 

In this case, both JOs were served on Alpine Stone Corporation as applicant, 
and on "ADA Chester Corp., c/o Ugo Quazzo," as adjoining landowner.  Permittees 
claim that Mr. Quazzo's receipt of notice in his capacity as principal for ADA Chester 
Corporation is somehow insufficient notice with respect to Mr. Quazzo as an individual.  
However, the Board finds that Mr. Quazzo had actual notice, and concludes that actual 
notice is sufficient.  See, Vermont Women's Health Center v. Operation Rescue, 159 Vt. 
141, 144-145 (1992)(injunction order binding upon persons with actual notice).  Each 
Permittee received actual notice of the JOs, and none appealed.  Therefore, the JOs 
are final under 10 V.S.A. ' 6007(c). 
 

1. Coordinator=s Authority to Issue JOs 
 

In the JOs, the Coordinator ruled that Alpine Stone Corporation=s original 
application was incomplete for failure to include the owners of all involved lands as co-
applicants, among other things.  The Coordinator has authority to rule that an 
application is incomplete on such grounds, under EBR 10(D) and EBR 10(A).  In 
addition, the Coordinator has broad authority to issue jurisdictional opinions on such 
issues as involved lands.2 
 

                                                 
210 V.S.A. ' 6007(c); 3 V.S.A. ' 808; EBR 3(C).  EBR 3(C) provides, in relevant part, that 
"a district coordinator in the appropriate district" may rule on "the applicability of 10 V.S.A. 
Chapter 151 (Act 250), these rules, or [an] order of the board." 
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EBR 10(A) requires each owner of a tract of involved land to sign the application 
as a co-applicant.3  If an application is not signed by each owner of involved land as a 
co-applicant, EBR 10(D) authorizes the Coordinator to rule that the application is 
incomplete.4 
                                                 
3EBR 10(A) provides, in relevant part, that: 
 

The record owner(s) of the tract(s) of involved land shall be the applicant(s) 
or co-applicant(s) unless good cause is shown to support waiver of this 
requirement. . . .  The application shall list the name or names of all persons 
who have a substantial property interest, such as through title, lease, 
purchase or lease option, right-of-way or easement, in the tract or tracts of 
involved land by reason of ownership or control and shall describe the extent 
of their interests.  The district commission or board may, upon its own motion 
or upon the motion of a party, find that the property interest of any such 
person is of such significance that the application cannot be accepted or the 
review cannot be completed without their participation as co-applicants. 

4EBR 10(D) provides that: 
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A district coordinator's ruling that an application is incomplete can be appealed to 
the Board in a declaratory ruling proceeding.  EBR 10(D).  However, no appeal was 
taken here, despite the fact that Permittees could have pursued a permit from the 
Commission while appealing the Coordinator's ruling.  See, In re Barlow, 160 Vt. 513, 
519 (1993)(applying for permit as required by challenged JO does not bar applicant 
from challenging JO concurrently). 
 

Permittees argue that, by issuing the initial Notice of Hearing, the Commission 
irrevocably divested the Coordinator of jurisdiction to issue the JOs.  The Coordinator's 
general authority to rule on jurisdictional issues is not divested by the district 
commission process.  10 V.S.A. ' 6007(c); 3 V.S.A. ' 808; EBR 3(C); see also, In re 
Barlow, 160 Vt. at 519 (JO process and district commission process can take place 
concurrently).   
 

                                                                                                                                                             
An application that is incomplete in substantial respects shall not be accepted 
for filing by the district coordinator, and therefore shall not initiate the time 
and notice requirements of the Act and these rules.  A coordinator=s decision 
that an application is substantially incomplete may be appealed in 
accordance with Rules 3(C)(3) and 3(D) of these rules [Rules 3(C)(3) and 
3(D) authorize Declaratory Ruling requests from jurisdictional opinions].  A 
coordinator=s decision that an application is complete is for the purpose of 
initiating the time and notice requirements and cannot be appealed.   

 

Moreover, the Commission's powers under EBR 10(A) were never invoked.  EBR 
10(A) authorizes district commissions to rule on requests to waive co-applicancy 
requirements, but no such request was made in this case.  Further, while EBR 10(A) 
authorizes district commissions to decide whether the property interest of any person 
listed on the application as holding an interest in involved lands "is of such significance 
that the application cannot be accepted or the review cannot be completed without their 
participation as co-applicants," this does not empower district commissions to decide 
what constitutes involved lands.  A determination of involved lands is within the sole 
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authority of the Coordinator.  Such a determination is a prerequisite to a district 
commission's exercise of its authority under EBR 10(A). 
 

Here, it was not until after Alpine Stone Corporation filed its original application 
and the Commission had noticed the matter for hearing, that the Commission learned 
that the application had omitted a significant portion of involved lands.  At this point the 
Commission canceled the initial hearing and the Coordinator issued the first JO.  Under 
Permittees' reasoning, the initial notice of hearing would bar the Coordinator from 
issuing a ruling based on the more complete and accurate information provided by 
ANR=s Enforcement Division.  Not only would this contravene the Coordinator's clear 
authority to rule on jurisdictional issues, discussed above, but it would have the effect of 
rewarding applicants who provide inaccurate applications.  The Board declines to 
sanction such a result. 
 

Permittees cite Re: David Enman, Declaratory Ruling #326 (Dec. 23, 1996), and 
Re: Roger Loomis, d/b/a Green Mountain Archery Range, #1R0426-2-EB (Dec. 18, 
1997), as supporting their argument that the Commission has exclusive jurisdiction to 
determine co-applicancy.  (See Permittees= Memorandum I, at 8-9.)  In Loomis, the 
question was whether there was good cause to waive the co-applicancy requirement, 
pursuant to EBR 10(A).  The Board declined to waive the co-applicancy requirement in 
that case.  In Enman the question was whether the Enmans should have been co-
applicants to permits issued to owners of an adjoining parcel of land.  Neither case 
stands for the proposition advanced by Permittees. 
 

The Board concludes that the Coordinator had jurisdiction to issue the JOs. 
 

2. No Collateral Attack of Final Decision 
 

Permittees seek to relitigate the issues of involved lands and co-applicancy, 
which were addressed in the JOs.  As set forth above, the JOs are final decisions.  The 
general rule is that final judgments validly obtained cannot be attacked in a collateral 
action.5  However, a judgment may be attacked collaterally if the authority rendering it 
                                                 
5Bennett Estate v. Travelers Ins. Co., 140 Vt. 339, 343 (1981)("It is firmly established that 
judgments that appear to have been regularly obtained are conclusive upon parties and 
privies, and cannot be collaterally attacked.")(quoting Santerre v. Sylvester, 108 Vt. 435, 
439, 189 A. 159, 161 (1937) and citing Mussey v. White, 58 Vt. 45, 49, 3 A. 319, 321 
(1886)).  A "collateral attack" is "one questioning the validity of a judgment in a proceeding 
which is not brought for the purpose of modifying, setting aside, vacating or enjoining the 
judgment."  Bennett Estate, 140 Vt. at 342-343 (quoting Burlington Data Processing, Inc. v. 
Automated Medical Systems, Inc., 492 F. Supp. 821, 822 (D.Vt.1980)).  The instant appeal 
is a collateral attack on the JOs because Permittees did not appeal the JOs, but now seek 
to invalidate them in this appeal. 
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lacks jurisdiction over the subject matter or parties.  Bennett Estate, 140 Vt. at 343 
(citing State v. Putnam, 137 Vt. 410, 413, 407 A.2d 161, 162 (1979); Town of Putney v. 
Town of Brookline, 126 Vt. 194, 200, 225 A.2d 388, 392 (1967); In re Estate of Woolley, 
96 Vt. 60, 63, 117 A. 370, 371 (1922)). 
 

For a collateral attack to succeed, the jurisdictional defect must be pervasive:  
"mere errors or irregularities in the exercise of jurisdiction cannot be subject to collateral 
attack."  Bennett Estate, 140 Vt. at 343 (citing Town of Putney, 126 Vt. at 200, 225 A.2d 
at 392; Kingsbury v. Kingsbury, 137 Vt. 448, 453, 407 A.2d 512, 515 (1979)).  As the 
Vermont Supreme Court stated in Town of Putney: 
 

[T]he mistakes of fact or errors in law which may have attended the 
first judgment are not subject to collateral attack within the framework of 
the present statutory action.  The doctrine of finality of judgments forbids 
it.  Only a jurisdictional defect can render a judgment void.  And only the 
want of the court's jurisdiction over the subject matter and the parties to 
the judgment is open to question outside the suit wherein the judgment 
was rendered.  Errors or irregularities in the exercise of that jurisdiction 
cannot be attacked. 

 
Town of Putney, 126 Vt. at 200 (citations omitted).  Finality dictates that valid judgments 
remain undisturbed.  Id., at 200-201.  "To hold otherwise would severely undermine the 
orderly governance of development and would upset reasonable reliance on the 
process."  Enman, supra, at 19 (quoting In re Taft Corners Associates, Inc., 160 Vt. 583, 
593 (1993)). 
 

As set forth above, there is no jurisdictional defect in the JOs.  The Coordinator 
was authorized to issue the JOs by 10 V.S.A. ' 6007(c) and applicable Board rules.  
Nothing has been presented by Permittees that indicates otherwise.  The Board 
concludes that Permittees cannot relitigate the co-applicancy and involved lands issues 
resolved by the JOs.  
 

Because the first Preliminary Issue is answered in the affirmative, the Board does 
not reach the second and third Preliminary Issues. 
 

B. Party Status of Mary Milanesi (Issues 4 - 5). 
 

The PHCRO required Mary Milanesi to submit a petition for party status on or 
before December 13, 2000, if she was interested in participating as a party.  No such 
petition was filed, and no request to file such a petition out of time has been submitted 
to the Board.  In accordance with the PHCRO, Mary Milanesi is not a party in this 
matter. 
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C. Criterion 5 (Issue 6). 
 

Permittees claim that the Commission erred in concluding that "evidence that the 
project access has received approval for the commercial access from Route 35" was 
necessary before it could make positive findings on Criterion 5.  They argue that the 
Commission lacked authority to issue such a conclusion and that, therefore, they are 
entitled to a positive conclusion on Criterion 5.  As set forth below, this issue should be 
heard de novo, on its merits. 
 

Permittees ask the Board to review the Commission=s decision on Criterion 5 
based on the Commission=s findings.6  The Board is not authorized to conduct the type 
of review Permittees seek.  Act 250 and Board rules provide that appeals from 
Commission decisions are heard by the Board de novo.  10 V.S.A. ' 6089(a)(3); EBR 
40(A).  Thus, the Board=s review of Criterion 5 cannot be limited to the Commission=s 

                                                 
6  The Commission=s findings and conclusions with respect to Criterion 5 are set forth as 
follows: 
 

SECTION 6086(a)(5) TRANSPORTATION: 
 

15. The project has an access directly on Route 35. 
 

16. No highway access permit has been obtained for this commercial access. 
 Exhibit 5. 

 
17. One or two employees will work at the site and will park their vehicles at 

the lower staging area.  Exhibit 5. 
 

18. The project will generate a maximum of two passenger vehicle and four 
dump truck round trips per day.  Exhibit 5. 

 
19. The sight distances at the intersection of the access drive and Route 35 

exceed 550 feet in each direction.  The speed limit is 50 mph.  Exhibit 5. 
 

20. The applicants propose to put up a temporary sign when hauling which 
would alert drivers of trucks entering and exiting the site.  Testimony. 

 
CONCLUSION: 

 
In order to make positive findings under this criterion for continued use of the 
project we would need evidence that the project access has received approval 
for the commercial access from Route 35.  There is, however, no evidence of 
either safety or congestion problems with the previous operations. 

 
Decision, at 7. 
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findings, or the exhibits submitted to the Commission, or both.  See, Re:  Town of 
Stowe, #100035-9-EB (May 22, 1998)(absent a compelling reason to do so, the Board 
will not limit what evidence may be offered, or what issues may be decided under a 
criterion, relative to a project on appeal prior to the convening of an evidentiary hearing). 
 The Board has not yet heard the evidence and cannot issue, as a preliminary ruling, a 
decision on whether the evidence submitted to the Commission will be sufficient for the 
Board to issue positive findings on this Criterion.  This issue is properly considered de 
novo, on its merits. 
 
V. ORDER 
 

1. The Board answers Preliminary Issue 1 in the affirmative, Preliminary 
Issues 4 and 5 in the negative, and will determine Preliminary Issue 6 on its merits. 
 

2. Accordingly, Merits Issue #7 in the PHCRO will be considered de novo, on 
its merits. 
 

3. The Chair shall issue a Revised Scheduling Order. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Dated at Montpelier, Vermont this 9th day of February, 2001. 
 

ENVIRONMENTAL BOARD 
 
 
 

/s/Marcy Harding________                                
         

Marcy Harding, Chair 
John Drake 
George Holland 
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Samuel Lloyd 
W. William Martinez 
Alice Olenick 
Donald Sargent 

 


